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Doctor of Divinity, that was of 
great Acquaintance and Familiarity 
© | with a Student in the Laws of Eng- 
Ana, ſaid thus unto him; I have had a great 
Deſire of long Time to know whereupon 
the Law of England” is grounded: But be- 
cauſe the moſt Part of the Law of England 
is written in the French Tongue, therefore 
L cannot, through mine own Study attain to 
the Knowledge thereof; for in that Tongue 
I am nothing expert. And becauſe I have 
found thee a faithful Friend to me in all my 
Buſineſs, therefore I am bold to come to 
thee beforg any other, to know thy Mind, 
what be the very Grounds of the "Lie of 
England, as thou thinkeſt. 5 

Stud, That would aſk a great Leiſure, and 
it is alſo above my cunning to do it: Ne- 
vertheleſs, that thou ſhalt not think that 1 
ould wilfully refuſe to fulfil thy Deſire, I 
ſhall with good-will do that in me is to fa- 
/ tisſy 


"HE 


L 


3 The Introduction. | : 
tisfy thy Mind. But I pray thee that thou 
wilt firſt ſhew me ſomewhat of other Laws 
that pertain moſt to this Matter, and that 
Doctors treat of, how Laws have begun; and 
then I will gladly ſhew thee, as methinketh, 
what be the Grounds of the Law of Ex- 


Land. 

Dos. I will Wich Sood-will do ls thou 
fayeſt. Wherefore thou ſhalt underſtand, that | 
Doctors treat of four Laws, the which (as me 
ſeemeth) pertain moſt to this Matter. The 
Firſt i is Ke Law Eternal. The ſecond is the 
Lau 57 Nature of Reaſonable Creatures the 
Which, as I have heard fay, is called by them 
chat be learned in the Law of Euglaln, the 
Law of Reaſon, The third is 55 Law, 8 
God. The fourth is the Law of Man. 10 
8 I will rſt treat of an Low Wi vert 
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IKE as there is in every 'Artificer a Raſon 
Ff ſuch-like Things as are to be made by 
— is Craft: 80 likewiſe it behoveth that in 
rery Governor there be Neaſon and a Foreſight 
Sn the governing of ſuch Things as ſhall be or- 
I dered and done by him to them that he hath the 
Governance of And foraſmuch as Almighty 
God is the Creator and Maker of all Creatures, 
to the which he is compared as a Workman to 
his Works, und is alſo the Governor of all Deeds 
and Movings that be found in any Creature: 
Therefore as the Reaſon of the Wiſdom of God 
(inaſmuch as Creatures be created by him) is the 
Reaſon and Foreſight of all Crafts and Works 
that have been or ſhall be; ſo the Reaſon of the 
Wiſdom of God, moving all Things by Wiſdom 
* made to a good End, obtaineth the Name and 
2 Reaſon of a Law, and that is called the Law 
4 | Eternal. 

And this Law Eternal is called the firſt Lato: 
And it is well called the firſt, for it was before all 
other Laws, and all other Laws be derived of it. 
Whereupon St. Auguſtine faith, in his Firſt Book 
of Free Arbitrement, that in Temporal Latus no» + 

hing is rigbteous ne lawful, but that the People have 

8 derived to them out f the Lato Eternal, Where 

pſeore every Man hath Right and Title to have that 
p. he hath righteouſſy, and of right wiſe Judgment 

of the firſt Reaſon, which is the Law Eternal. 
Stud. But how may this Law Eternal be known? 
For, as the Apoſtle writeth in the ſecond Chap- 
ter of his Firſt en the -Cormthians, T” 
| 2 unt 
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unt Dei nemo ſeit, niſi Spiritus Dei; ; that is to 

' fay, No Man knoweth what is in God but the 
Fpirit of God ; wherefore it ſeemeth that he open- 
eth his Mouth againſt Heaven, that attempteth to 
: know it. 


Dotz. This Law Eternal no Man may know | 


as it. is in itſelf, but only bleſſed Þouls that ſee 
God Face to Face. But Almighty God of his 


Goodneſs ſheweth of it as much to his Creatures 


as is neceſſary. for them, for elſe God ſhould” bind 
his Creatures to a Thing impoſſible; which may 


in no wiſe be thought in him. Therefore it is to | E 
be underſtood, that three Manner of Ways Al- 


„ oc nt. 


mighty God n this Law Eternal known to 


his Creatures reaſonable. Fin, by the Light of 
Natural Reaſon; Secondly, by Heavenly Revela- 
tion; Thirdly, by the Order — a Prince or any 


other ſecundary Governor that hath Power to 7 


bind his Subjects to a Law. 


ee eee eee eee of Y 
- God is known to his Creatures. reaſonable 12557 8 
ight 


Light of natural Underſtanding, or by the 
of natural Reaſon, that is called the Lau Reaſon: 


And when it is ſhewed by heavenly Revelation in 
ſuch Manner as hereafter ſhall appear, then it is 


called the Law of: God: And when it is ſhewed 


unto him by the Order of a Prince, or of any 


othet ſecundary Governor that hath a Power to 


ſet a Law upon his Subjects, then it is called the | 
Law of Man, though originally it be made of | 


God. For Laws made by Man, thats bath 8 


cCeived thereto Power of God, be made by God 
Therefore the ſaid three Laws, that is to ay, the | 


Law of Reaſon, the Law of God, and the Law 


of Man, the which hath ſeveral Names. after the 
8 th be ſhewed to Man, be e f 


God one Law Eternal. 
And 
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"CHAPTER H. 5 


1 And this is the Law of which it is written 
| Proverbiorum octavo, where it is ſaid, Per me re- 
ges regnant, & Legum conditores Jufta di diſcernunt ; 
th to chat is to ſay, By me Kings reign, and Makers 


of Laws diſcern the Truth. And this ſufficeth 8 


for this Time for the Law Eternal. 


©) CHAP. 7 02 


bind J Of de Law of Reaſon, | the which 5 
may  Do#tors is call the Law of Nature of 


2 5 e Creatures, | 


Al- | | 
2 of IRST it is to be underſtood, that the Lawar 
t of " Nature may be conſidered in two Manners, 


Or that is to ſay, generally and ſpecially. When it is 
A i conſidered generally, then it is referred to all 
8 Creatures, as wel reaſonable as unreaſonable : 
„For all unreaſonable Creatures live under a cer- 
IF tain Rule to them given by Nature, neceſſary for 
them to the Conſervation of their Being. But 
of this Law it is not our Intent to treat at this 
Time, The Law of Nature ſpecially conſidered, 
which is alſo called the Law of Reaſon, pertain- 
eth only to Creatures reaſonable, that i is, Man, 
| which is created to the Image of God. 
And this Law ought to be kept as well among 
Jews and Gentiles, as among Chriſtian Men: 
And this Law is alway e good and . righteous, ftir- 
ring and inclining.a Man to Good, and a 


Man, it is preferred before the Law of God, and 
him what is to be done, and 7 is to be fled: 


in WF iz may not be put away, ne it is never changeable 
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Evil. And as 90 the ordering of the Deede e 
it is written in the Heart of every Man, teaching 
And becauſe it is written in the Heart, therefore 
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28 Diverſi: ity of Place, ne Time: And there- 


againſt this Law, Preſcription, Statute nor | 
_ Cuſtom may not prevail: And if any be brought | 
in againſt it, they be not Preſcriptions, Statutes | 


— uſtoms, but Things void and againſt Juſtice. 


upon. 


And all other Laws, as well the Laws of God as 
to the Acts of Men, as other, be grounded there- 


SOT Sith the Law of ' Reaſon is written in ; 
the Heart of every Man, as thou haſt ſaid before, 
teaching him what is to be done, and what is to Wc 


de fled, and the which thou fayeſt may never be | 


and Deeds of the People ? | rt 


Duet. Though the Law of Reaſon may not be | 


put out of the Heart, what needeth it then to 
have any other Law brought in to order the Acts 


chünged, nor wholly put away; nevertheleſs. be- 


what was unrighteous, and what was good, and 


what evil. Wherefore it was neceſſary, for the | 


Order of the People, to have many Things 
added to the Law of Reaſon, as well by the 
Chureh as by ſecular Princes, according to the 


Manners of the Country and of the People where 


re the Law written, it was greatly lett and blind- 
ed by evil Cuſtoms, and by many Sins of the Peo-—- 

ple, beſide our original Sin; inſomuch that ie 
might hardly be diſcerned what was righteous _ 8 


ſuch "Additions ſhould be exerciſed, And this 


Eaw of Reaſon differeth from the Law of Gd 
in two Manners, For the Law of God is given ; 


by Revelation of God; and this Law is given 
by a natural Light of Underſtanding. 'And al- 
ſo the Law of God ordereth'a Man of itſelf, by 


a nigh Way, to the Felicity that ever ſhall en- 


dure; and- the Law of Reaſon ordereth a _ 
to, the Felicity of this Life. ; — #4 
Ft a 


Stud. But what be the Things that the Law 


e nor pf Reaſon. teaches. to be done, and what to be: 
ought ed? I pray thee ſhew me. 
atutes Do8. The Law of Reaſon teacheth, that Good: 


co be loved, and Evil is to be fled: Alſo that 
hou ſhalt do to another, that thou wouldeſt ano-: 
her ſhould do unto thee ; and that we may do no- 
thing againſt Truth and that a Man muſt live; 
Ipeacefully with others ; that Juſtice is to be done 


en in 
fore, to every Man; and alſo that wrong is not to be 
is to done xd any Man and that alſo a Treſpaſſer is 
r be {worthy to be ouniſhed; and ſuch other. Of the 
n to which follow divers other ſecundary Command- 
Acts ments, the which be as neceſſary Concluſions de- 
rived of the firſt, As of that Commandment, 
be that Good is to be beloved; it followeth, that a 
be- Man ſhould: love bis. Benefactor: For a Bene- 
ind- factor, in that he is a Benefactor, includeth. in 
Peo- him a Reaſon of Goodneſs, for elſe he ought not 


it it to be called a Benefactor, that is to ſay, a good 
and Doer, but an evil Doer: And fo in that he is a 
and Benefactor, he is to be beloved in all Times, and 
the in all Places. And this Law alſo ſuffereth many 
ings Things to be done: As that it is lawful to put 
the away Force with Force; and that it is lawful for 
the every Man to defend himſelf and his Goods againſt 
ere an unlawful Power. And this Law runneth with 
his every Man's Law, and alſo with the Law. of God, 
od | A the Dinde-o6 Mines anda 
en and obſerved; and ſhall alway, declare what ought 
en to follow upon the general Rules of the Law. of 
al- Man, and ſhall. reſtrain them if they erin 
by = thing contrary unto it. | 

And here it is to be underſtood, that abies dans 


n- 
an Mien, the Law whereby all things were in Common, 
, was never of the Law of Reaſon, but only. in the 
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Time" of extreme Neceſſity. For they fay, that 
the Law of Reaſon may not be changed; but they 
ſay, it is evident, that the Law whereby all Things 
ſhould be in Common, is changed: Wherefore 
they conclude, that was never the Law of Rea- 
1951 


8 H A P. III, 
1 Of the Law. of God. 


1 Revelation to a reaſonable Creature, ſhew- | 
ing him the Will of God, willing that Creatures 
reaſonable be bound to do a thing, or not to do it, | 
for obtaining of the Felicity eternal. And it is ſaid, 
for the obtaining of the Felicity eternal, to exclude 
the Laws ſhewed by Revelation of God for the Po- 


'HE Ley Cod is a certain Lady gene F 


Iitical Rule of the People, the which be called — Y 


dictal;, For a Law is not properly called the , 
of God, becauſe it was ſhewed by Revelation of 
God; but alſo becauſe it directed a Man by the 
neareſt Way to the Felicity eternal; as been the 
Laws of the Old Teſtament, that boon called 
ral, and the Laws of the Evangeliſts, the which 
were ſhewed in much more excellent Manner 
| _than the Law of the Old Teſtament was: For that | 
_ was ſhewed by the Mediation of an Angel; but the 
| Tawof the Evangeliſts was ſhewed by the Media- 
tion of our Lord Jeſus Chriſt, God and Man. And | 
the Law of God isalway righteous and juſt, forit 
is made and given after the Will of God. And 
therefore all Acts and Deeds of Man be called 
righteous and juſt, when they be done according 
tothe Law of God, al be conformable to it, wy | 
0 


n eee a hy Mw . the 
Law of God. As when a Law taketh his princi- 
pal Ground upon the Law. of God, and is made for 
the Declaration or Conſervation of the Faith, and 
to put away Hereſies, as divers Laws Canon, and 
alſo divers Laws made by the common People, 
ſometime do; the which therefore are rather to be 
called the Law of God, than the Law of Man. 
= Yet nevertheleſs all the Laws Canon be not the 
= Laws of God: For many of them be made only for 
the political Rule and Conſervation of the People. 


Spiritual Life of the Soul, the ſecond Leſſon, and 
the third Corollary, faith thus; All the Canons 
of Biſhops nor their Decreesbe not the Law of God: 
For many of them be made only for the political 
| Converſation of the People. And if any Man will 
| ſays Be not all the Goods of the Church ſpiritual, 
for they beldng unto the Spiritualty, and lead to 
the Spiritualty? We anſwer, That in the whole 
political Converſation. of the People, there be fome 
n of i .{pecially deputed and dedicated: to the: Service of 
the God, the which moſt ſpecially (as by an Excel- 
the lency) are called ſpiritual. Men, as religious Men 
22 afe. And other, though they walk in the Way 


nich of God, yet nevertheleſs, becauſe their Office ia 
moſt Pech to be occupied about ſuch things as. * 


ner 
hat i} pertain to the Commonwealthand to the good Or- 


the der of the People, they be therefore called Secular 
a. Aen or Lay Men, Nevertheleſs, the Goods —_ 


lia- 
ind frſt may no more be called Spiritual than the 


r it Goods of the other, for they be things mere tem- 
\nd poral, and keeping t the Body, as they do in the other % 


led And by like Reaſon, Laws made for the political 


ing Order of the Church be called many times ſpiritual, 


Al. or the Laws of God; nevertheleſs. it is but impro- 
ſo | perly: and other he called Civil, or the Laws of 
| A 5 Man. 


- 


9 
"i 
* 
$1 
| j 
RY 
A 
15 
A 


Whereupon John Gerſon, in the Treatiſe of * | 


ol Laws; therefore, to the Intent that à Man with 
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Man. And in this Point many be oſt times de- 

— ceived;' aid alſo deceive other, the which judge the 
things to be ſpiritual, the which all Men know be 
things temporal and carnal. Theſe be the Words 
of Jeb Gerſon in the Place alledged before. Far- 
thehmore, befide the Law of Reaſon and the Law 
of Man, it was neceffary to have the Law of God, 

for four Reaſons. | | | 

The Fir/t, becauſe Man is gelen to the End 

of the eternal Felicity, the which exceedeth the | 
Proportion and Faculty of Man's Power. There- 
fore it was neceſſary Oi befide the Law of Reaſon 
and the Law of Man, he ſhould be directed to bis 
End by the Law of God. 

© Szeondhy, forasmuch as for the Uncertainty of 

Man's Judgment, ſpecially of things peculiar and 
ſeldom falling, it happeneth oft times to follow 
divers Judgments of divers Men, and Diverſities 


out any doubt may know what he ſhould do, and 
what he ſhould not do, it was neceffary "that he j 
ſhould be directed in all hs Deeds by a Law hea- 
venly, Feen God, the which is ſo apparent, that 
no Man m 1 from it, as is the Law of 
- Thirdly, Man may only make a Law of ſuch 
things as he may judge . — and the Judgment 
of Man may not be of inward things, but 
of outward things; and nevertheleſs it belongeth 
to Perfection that a Man be well ordered in both, 
that is to fay, as well inward as outward. 
Therefore it was neceffary to have the Law of 
God, the which ſhould order a Man as welt” of 
inward things as of outward things. 
The Furth is, becauſe} as St. Burnie Cir: in 
kis firſt Book of Free Arbitrrment] the Law'of Man 
may not puniſh'all Offences: For if all Offences 
| oui be puniſhed, the Commonyealth ſhould be 


burt, 


bunt, 8 is of egg gen cannot be avoid 
but that as long as Contracs be luffered, 0 5 
| fences ſhall follow thereby, and yet they ſuffered 
for the Commonwealth. And therefore that no Eval 
ſhould be unpuniſhed, it was og Ny to have the 
* af God tas hou wm no Evi wopupiſhed,. 


CHAP. eee 
f the Law of Man... - 


"HE e 
led the Law poſitive) is derived by Reaſon, - 
as a thing which is neceſſary, and probably fol 
| lowing of the Law of Reaſon, and of the; Law. of 
God. And that is called probable, in that it ap- 

peareth to many, and eſpecially to wiſe Men to 
— true. And therefore in every La poſitive well 
made, is ſomewhat of the Law of Reaſon, and of 
| the Law of God; and to diſcern the Law of God: 
and the Law of Reaſon from the Law politive,.i Js 

very hard. And though it be hard, yet it is much 
necriiagy, in every moral Doctrine, and in all Law 
made for the common Wealth. And that the - 
Law of Man be. juſt and rightwiſe, two thing be 
neceſſary, and that is to ſay, wiſdom and Autho- 
| rity. Wisdom that he may judge after Reaſon, 
what is to be done for the Communalty, AVE what - 
is expedient for a peaceable Converſation and ne- 
ceſſary Suſtentation of them; Auperg that he 
have Authority to make Laws. For the Lay i is 
| derived of Ligare, that is to fay,. to bind. But 
the Sentence of a, wiſe. Man doth not bind the 
Communalty,: if he have no Rule over. them, 
Alſo to every good Law be. required theſe.Proper- - 
ties; that is 10 ſay, that it de honeſt, rightwiſh, - 
nl in itſelf, and after the Cuſtom af te 
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| God, nor to the Law of Reaſon, muſt be obſerved 
deſpiſeth God, and reſiſteth God. And further- 


the Makers of Laws, after the Neceſſity of the 


| Pime, -aridiafter the Diſpoſition of the People: And 
| N — to the — of God, (for 


Country, convenient for the Place and Time, 
neceſſary, profitable, and alſo manifeſt, that it be 
not captious 88 dark Sentences, ne mixt with 
any private Wealth, but all made for the com- 
mon Wealth. And after St. Bridget, in the fourth 
Book, in the hundred and twenty-ninth Chapter, 
every good Law is ordained to the Health of the 
Soul, and to the fulfilling of the Laws of God, and 
to induce the People to fly evil Deſires, and to do 
good Works. Alfo the Cardinal of Camerer wri- 
teth, Whatſoever is righteous in the Law of Man, 
is righteous in the Law of God. For every Man's 
Law muſt be conſonant to the Law of God. And 
therefore the Laws of Princes, the Command- 
ments of Prelates, the Statutes of Communalties, 
ne yet the Ordi nance of the Church is not righte- 
ous nor ee, but it 25 mane to the 
Law of God. 
And of ſuch a A of Man thad'i is Conde 
to the Law of God, it appeareth who hath Right 
to Lands and (Goode! and who not: For whatſo- 
ever a Man hath by ſuch Laws of Man, he hath 
righteouſſy; and whatſoever he bath W _ 
nd is unrighteouſly had. 
For Laws of Man not cont 


yp ggg 8 


| ©! 


rary to the Law ef 


in the Law of the Soul: And he that deſpiſeth them, 


more, as — ſaith, becauſe evil Men fear to 
offend for fear of Pain; therefore it was neceſſary 
that divers Pains ſhould be ordained for divers Of- 
fences, as Phyſicians ordained divers Remedies for 
ſeveral Diſeaſes. And ſuch Pains be ordained by 


erer ec 2.22 


 Soigh that Law that ordained ſuch Pains hath 


the 


T7 


ce H A P Y E R W. .3J 
the Law of God commandeth that the People ſhall. 


oy away Evil from among themſelves ;) yet 
belong 3 ſo much to the Law of God, but —4 


other Pains (ſtanding the firſt Prineiples) might be 
ordained and appointed therefore. That is the 
Law that is called moſt properly the Law ' poſitive, 


and the Law o _— cal 
And the Philoſopher ſaid in whe third: Book of 


his Ethicks, that the Intent f a Maker of a Law 


is to make the People good, and to bring them to Ver- 


tue. And although I have ſomewhat in general 


ſhewed thee whereupon the Law of Englanu i is 


grounded, (for of Neceſſity it muſt be grounded of 
the ſaid Laws, that is to ſay, of the Law eternal, 


of the Law of Reaſon, and of the Law of :) 
nevertheleſs I pray thee ſhew me more ſpeciafly 


whereupon it is grounded, as thou thinkeſt, as 
thou before haſt promiſed to do. N o 1 
Stud. I wille with Good-ill do therein that li- 
eth in me, for thou haſt ſhewed me a right, plain, 
and ftraight Way thereto. Therefore thou ſhalt 
underſtand, that the Law of England is grounded 
upon fix principal Grounds.” Firft, it is grounded 
on the Law of Reaſon, Secondly, on the Law o 
God. Thirdly, on divers general Cuftoms of the 
Realm; | Fourthly, on divers Principles that be cal. 


led Maxims.: Fifthly, on divers particular Cuſtoms, 


Sixthly, on divers Statutes made in Parliaments by 
the King, and by the Common Counſel of the 
Realm, Of which Grounds I ſhall ſpeak in or- 
der as they be en e And _ of = 


Law of Reaſon. 
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FF HE firſt Ground of the Law of England i is 
: the Law o F Reaſon, whereof thou haſt t = 
before in the fend Chapter, the which is kept in 
this Realm, as it is in all other Realms, and as 
| ee it muſt necds be, (as thou haſt faid- | 
e 
Deg. But I would know what is called the 
Law of Nature-after the Laws of England. 
Stud. It is not uſed among them that be learned 
in the Laws of England to reaſon what thing is 
commanded or prohibited by the Law of Nature, 
and what not, but all the reaſoning in that behalf 
is under this Manner. As when any thing is 
grounded upon the Lay of Nature, they ſay, that 
Reaſon will that ſuch a my be done; e it : 
prohibited by the Law of Nature, they. fa 
againſt Reaſon, or that Reaſon will not lußßer that 
to be. done. 1 5 01 
Def. Then I pray thee ſhew me what 
that be learned in, — Laws of the Realm 1 
be commanded or prohibited by the Law of Na- 
ture, under ſuch Terms and after ſuch Manner as 
is uſed among them that be learned in the fag 
WS. 
© Stud. There be put by them that be learned i in 
the Laws of England two Degrees of the Law of 
Reaſon, that is to ſay, the Law of Reaſon primary, 
and the Law of Reaſon ſecundary. By the Law of 
Reaſon primary be prohibited in the Laws of Eng- 
land Murder, (that is, the Death of him that is 
innocent) Perjury, Deceit, Breaking of the Peace, 
and many other like. Add by.the fame Law al- 
| ſo. 
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ſo it is lawful for a Man to. defend himſelf againſt' 


an unjuſt Power ſo he keep due Circumſtance. And 
alſo i if. any Promiſe be made by Man as to the Body, 
” is by the Law of Reaſon void in the Laws of 
+} The other is called the Law of /ecunda- 
51 the which is divided into two Branches, | 
dart is to ſay, into a Law. of ſocundary Reaſon ge- 
neral, and into a Law of ſecundary Reaſon parti- 
cular. The Law of a ſecundary reaſon general is 
ded and derived of the general Law or gene- 

neral Cuſtom of Property, whereby Goods move- 
able and immoveable be brought into a certain 
Property, fo that every Man may know his own 
thing. And by this Branch be prohibited in the 
Laws of England Diſſeiſins, Treſpaſs in Lands 
and Goods, Reſcuſs, Theft, unlawful With-hold- 
ing of another Man's Goods, and ſuch other. 
And by the fame Law it is a Ground in the Law 
of England, that Satisfaction muſt be made for a 
Treſpaſs, and that Reſtitution muſt be made of 
ſuch Goods as one Man hath that belong to ano- 
ther Man, the Debts muſt be paid, Covenants 
fulfilled, and ſuch other. And becauſe Diſſciſins, 
Treſpaſs i in Lands and Goods, Theft, and other, 
had not been known, if the Law of Property had 
not been ordained; therefore all things that be de- 
rived by Reaſon out of the faid Law of 3 


| be called the Lato of Reaſon ſecundary general, for 


the Law of Property 1 is generally kept in in all Con+ 


tracts. 


The Law of Reaſon ſecundary particular is the 
Law that is derived of divers Cuſtoms general and 
particular, and of divers Maxims and Statutes or- 


dained in this Realm. And it is called the Law 


of Reaſon ſecundary particular, becauſe the Reaſon 


in that Caſe i is es of ſuch a Law that is only 


holden 


— 


— 16 " 12 1 | P | 


— for Law in this Realm, and i in none other 


Dee. 1 pray. "thee ew me ſome ſpecial Caſe 
of ſuch a Law ot, Reaſon ſecundary et for 
an Example. | 

Stud. There is a Law in England, which. is a | 

Law of Cuſtom, that if a Man take a Diſtreſs 
lawfully, that he ſhall put it in Pound overt, there 
to remain till he be ſatisfied of that he. diſtrained 
for, And then thereupon may be aſked this Que- | 
ſtion, that if the Beaſts die in Pound for lack of | 
Meat, at whoſe Peril die they? Whether die they. | 
at-the Peril of him that diſtrained, or of him that 
oweth the Beaſts? 
Dact. If the Law be as thou ſayeſt, and that 
2 Man for a. juſt Cauſe taketh a Diſtreſs, and 
putteth it in the Pound overt, and no, Law com- 
pelleth him that diſtrained to give them Meat, then 
it ſeemeth of Reaſon, that if the Diſtreſs die in 
Pound for lack of Meat, that it died at e Peril 
of him that oweth the Beaſts, and not of that 
_ diftrained ; for in him that diſtrained there can be 
| affigned no Default, but in the other may be aſ- 
ſigned a Default, becauſe the Rent was unpaid. 

Stud. Thou haſt given a true Judgment, Ad 
who hath taught thee to do ſo, but Reaſon deri 
of the ſaid general Cuſtom? And the Law is ſo fi 
of ſuch ſecundary Reaſons derived out of the gene- 
ral Cuſtoms and Maximes of the Realm, that 
ſome Men have affirmed that all the Law of the 
Realm is the Law of Reaſon. But that cannot be 
proved, as me ſeemeth, as I have partly ſhewed, be« 
fote, and more. fully. will ſhew aſter. And. it is 
not much uſed in the Laws of England, to reaſon 
what Law is grounded upon the Law of the firſt 

8 or on the Tay: of nn A 
| dary, 


„d K 


9 
17 | 


ry „ 8 


Cc HAP TEA i. 


dary, for thex be moſt commonly openly knowr' 
of themſelves; but for the Knowledge of the Law 
of Reaſon ſecundary is greater Difficulty, and thete- 
fore therein dependeth much the Manner and 
Form of Arguments in the Laws of England.” © © 

And it is to be noted, That all the deriving of 


| Reaſon in the Law of England proceedeth of the 


firſt Principles of the Law, or of ſomething that is 
derived of them: And therefore no Man may right- 
wiſely judge, ne groundly reafon in the Laws -of 
England, if he be ignorant in the firſt Principles. 
Alfo all Birds, Fowls, wild Beaſts of Foreſt and 
Warren, and ſuch other, be excepted by the Laws 
of England out of the faid general Law and Cuſtom 
of Property: For 7 the Laws of the Realm no 
Property may be of them in any Perſon, unleſs 
they be tame. Nevertheleſs the Eggs of Hawk, 


Herons, or ſuch other as build in the Ground of 


any Perſon, be adjudged by the ſaid Laws to belong 
to him that oweth the Ground. ,. 


— — 
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Of the ſecond Ground of the Law of England. 
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TF HE ſecond Ground of the Law of England is 
the Law of God: And therefore for Puniſh- 
ment of them that offend againſt the Law of God, 
it is enquired of many Courts in this Realm, if 
any hold any Opinion ſecretly, or in any other 
Manner againſt the true Catholick Faith; and alſo 
if any general Cuſtom were directly againſt the 
Law. of God, or if any Statute were made directly 
againſt it: As if it were ordained that no Alms 
ſhould be given for no Neceſſity, the Cuſtom and 
Statute were void. Nevertheleſs the Statute made 


| in the thirty-fourth Year of King Edward III. 


; b 
2 e, 


18 
hereby it is ordained that no Man under Pain of 
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Impriſonment ſhall give any Alms to any valiant 


Beggers that may well labour, that they may ſo | 
be compelled. to — for their Living, is a good Wai 
_ Statute, for it obſerveth the Intent of the Law of 
God. And alſo by Authority of this Law there is th. 
a Ground in the Laws of England, that he that is m- 
Accurſed ſhall maintain no Action in the King's 
Court, except it be in very fe Caſes; fo that tha 
fame Ex communication be certified before the | 
King's Juſtices in ſuch Manner as the Law of the 
Realm hath appointed. And by the Authority alſo | 
of this Ground the. Law of Englond admitteth the 
ſpirituab Juriſdiction of Diſmes and Offerings, and 
of all other things that of Right belong unto it; 


and receiveth alſo all Laws of the Church duly, 
made, and that exceed not the Power of them. 


that made them. Inſomuch that in many Caſes 


it behoveth the King's Jultices to judge after the. 
Laws of the Church, 

Doe. How may that be, that the King's Ju- 
ſtices ſhould judge in the King's Courts after the 
Law of the Church? for it ſeemeth that the Church 
ſhould rather give PI in ſuch things as it 
un make Laws of, than the King's Juſtices. 

Stud. That may be done in many Caſes, where-- 


of T ſhall for an Exam ple put this Caſe: Ifa Writ 


of Right of Ward be brought of the Body, &e. And 
the Tenant confeſſing the 'Fenure, and the Non- 


age of the Infant, faith, That the Infant was mar- 
ried in his Anceſtor's Days, &c. whereupon 
twelve Men be ſworn, which give this Verdict, 


that che Infant was married in the Life of his An- 


ceſtor, and that the Woman in the Life of his An- 
ceſtor ſued a Divorce, whereupon Sentence was 
given that they ſhould be divorced, and that the 


Heir ' appealed, which hangeth yet undiſcuſſed, 


2 


praying the Aid of the Juſtice to know whether 
he Infant in this Caſe ſhall-be. ſaid married or no: 
An this: Caſe, if the Law of the Chureh be that the 
aid Sentence of Divorce ſtandeth in his Strength 
Hund Virtue until it be annulled upon the ſaid Appeal, 
is ¶ that the Infant at the Death of his Anceſtor was un- 
is married, becauſe the firſt Marriage was adnulled 
by that Divorce, and if the Law of the Church be, 
hat the Sentence of the Divorce ſtandeth not in. 
Effect till it be affirmed upon the ſaid Appeal; then 
is the Infant yet married, ' ſo that the Value 6K his 
Marriage cannot belong unto the Lord: And there- 
fore in tnis Caſe Judgment conditional ſhall be gi- 
ven, c. And in like wiſe the King's Juſtices in 
many other Caſes ſhail judge after the Law of the 
Church, like as the foiritual Judges muſt-in-many- 
Caſes, form their Judgment after the King's Laus. 
Dee. How may that be, that the ſpiritual 
Judges ſhould judge after the King's Laws? pray 
thee ſhew-me ſome certain Caſe thereof. 
Stud, Though it be ſomewhat a Digreſſion from 
our firſt Purpoſe, yet Iwill not withſay thy Deſire, 
but will with Good- will put thee a Caſe or two 
thereof, that thou mayeſt the better perceive what 
I mean, If A. and B. have Goods jointly, and 4. 
by. his laſt Will bequeathe his Portion therein 
to C. and maketh the faid B. his Executor, and di- 
eth, and C. aſketh the Execution of this Will in 
the ſpiritual. Court: In this Caſe the Judges there 
be bound to judge that Will to be void, becauſe it 
ix void by the Laws of this Realm. And likewiſe 
if a Man be outlawed, and after, by his Will, be- 
queathe certain Goods to Jahn at Stile, and make 
his Executors, and die, the King ſeiſeth his Goods, 
and after giveth them again to the Executors, and 
after Fobn at Stile ſueth a Citation out of the ſpi- 
2 Raz againſt the Executors, to have Exe- 


= 
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cution of the Will: In this Caſe the Judges of 


the ſpiritual Court muſt judge the Will to be void, 


as the Law of the Realm is that it is; and yet 


there is no ſuch Law of Forfeiture of Goods by * 


Outlawry in the ſpiritual Law. 
H AP. VII. 


Of the third Ground of the Law of England. 


—_— HF third 8 of the Law of Ebene F 
| | | ſtandeth upon divers general Cy/toms of old 


time uſed through all the Realm, which have been 
accepted and approved by our Sovereign Lord the 
King, and his Progenitors, and all his Subjects. 
And becauſe the ſaid Cuſtoms be neither againſt 


the Law of God, nor the Law of Reaſon, and | 


have been alway taken to be good and necellary for 
the common wealth of all the Realm; therefore they 


have obtained the Strength of a Law, inſomuch 


that he that doth againſt them, doth againſt Juſtice : 
And theſe be the Cuſtoms that properly be called: 
the Common Law. And it ſhall alway bedetermin- 
ed by the Juſtices whether there be any ſuch general 
C or not, and not by twelve Men. And of 
theſe general Cuſtoms, and of certain Principles 
that be called Maximes, which alſo take Effect by 
the old Cuſtom of the Realm, (as ſhall appear in the 
Chapter next following) dependetlrmoſt Part of the 
Law of this Realm. And therefore our Sovereign 
Lord the King, at his Coronation, among other 
things, taketh a ſolemn Oath that he ſhall cauſe 
2 _ Cuſtoms of his Realm faithfully to be ob- 
erved. 


oms 


| Studi 


e wet 


Dee. I pray thee ſhew me ſome of theſe gene- 


nd hf 
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by the Statute of Marlb. cap. 1. 
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Stud. I will with Good-will: And firſt, I ſhall 
ſhew thee how the Cuſtom of the Realm is the 


very Ground of divers bio g in the Realm, 
t 


that is to ſay, of the Chancery, of the King's Bench, 


of the Common Pleas, and the Exchequer, the which 


be Courts of Record; becauſe none may fit as 
Judges in theſe Courts, but by: the King's Let- 
ters Patents, And theſe Courts, have divers Au- 
thorities, whereof it is not to treat at this Time, 


Other Courts there be alſo only grounded by the 


Cuſtom of the Realm, that be of much leſs Au- 
ee than the Courts before rehearſed. As in 
every Shire within the Realm there is a Court 
that is called the County, and another that i is called 
the Sheriff*s Jorne; and in every Manor is a Court 
that is called 4 Cauri- Baron, and to every Fai air 
and Market is incident a Court that i is called a 


Court of Piepowders, And though in ſome Sta- 


tutes is made mention ſometime of the ſaid Courts; 


yet nevertheleſs, of the firſt Inſtitution of the 


faid Courts, and that ſuch Courts ſhould be, 
there is no Statute nor Law written in the Lov: 
of England. And ſo all the Ground, and Be 
ning of the ſaid Courts depend upon the 99 
of the Realm; ; the which Cuſtom is of 
Authority, that the ſaid Courts ne yen 
rities, may not be altered, ne their N | Nam 
changed, without Parliament. 

Allo by the old Cuſtom of the Realm, no wh 
ſhall be taken, impriſoned, diſſeiſed, nor .other- 


an 


wiſe deſtroyed,” but he be put to anſwer by the 


Law of the Land: And this Cuſtom is confirm» 


ed by the Statute of Magna Charta, cap, 26, 


Alfo by, the old Cuſtom of the Realm, all Men 
great and ſmall ſhall do and receive Juſtice in the 
King's Courts: And this Cuſtom is confirmed 


5 Allo 
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eldeſt Son is Sihly Heir to ou Anceſtor; and it 


there be no Sons, but Daughters, then all the 
Daughters ſhall be Heirs. And ſd it is of Sifters 
and other Kinſwomen. And if there be neither 
— Daughter, Brother, nor Siſter, then ſhall 
tes deſcend do dhe nale Khiam or 
Kinſwoman of the whole Blood to him that had 
the Inheritance,” of how many Degrees ſoever 
they be from him. And if there de no Heir 
general nor ſpecial, then the Land ſhall eſcheat 
to the Lord of whom the Land is holden. 


Alſo by the old Cuſtom of the Nealm, Lands 
mall never aſcend or deſcend from the Son to'the \ 


Father or Mother, nor to any other Anceſtor on 
Lord of the Fee. 


Alſo if any Alien have a Son that is an Allen, E 
and after is made Denizen, and hath another 
Son, and after purchaſeth Lands, and dieth; the | 
youngeſt Son Thall inherit as Heir, -and not the 8 


eldeſt. 


of his Body; the eldeſt Brother ſhall inherit as 
Heir to him, and not the younger Brother. 
And if Land in Fee-ſimple deſcend to a Man 


by the Part of his Father, and he dieth without 
Heir of his Body; then the Inheritance ſhall de- 
ſeend to the next Heir of the Part of his Father. 


And if there be no ſuch Heir of the Part of his Fa- 


ther, then if the Father purchaſeth the Land, it 


ſhall go to the next Heir of the Father's Mother, 


and not to the next Heir of the Son's Mother, 1 
but it ſhall rather eſcheat to the Lord of the Fe. 
But if a Man purchaſe Lands to him and to his 
Heirs, and die without — of his Body, as is 
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Alſo if chere be chree Brechren; Alg whe middef i 
Brother purchaſe Lanes, and dieth without Heir 


the Right Line, but it ſhall rather eſcheat to the 
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ſaid before; then the Land ſhall deſcend to the 
next Heir of the Part of his Father, if there be 
any; and if not, then to the next Heir of the 
Part of his Mother. 

Alſo if the Son purchaſeth Lands in Fee, and 
dieth without Heir of his Body; the Land ſhall 


deſcend to his Uncle, and not deſcend to his 


Father: But if the Father have a Son, though 
it be many Years: after the Death of the elder 
Brother, yet that Son ſhall put out his Uncle, 
and ſhall enjoy the Lands as Heir to the elder 
Brother for ever. | 

Alſo by the Cuſtom of the Realm the Child 
that is born before -Eſpouſals is "Baſtard, and 
ſhall not inherit. 

Alfo the Cuſtom'of the Realm i is, that no Man- 
ner of Goods nor Chattels, real nor perſonal, ſhall 
ever go to the Heir, but to the Executors, or to 


> {the Ordinary, or Adminiſtrators. 


Alſo the Husband ſhall have all the Chattels 


k perſonals that his Wife had at the Time of the 


Eſpouſals or after, and alſo Chattels real, if — 


oOyverlive his Wife: But if he ſell or 
| Chattels real and die, by chat Sale r Gi the rug 
= reſt of the Wife is —ͤ— or elſe they ſhall re- 


main to the Wife, if ſhe overlive her Husband. 


| Alſo the Husband ſhall have all the Inheritance of 


his Wife, whereof he was ſeifed in Deed in the 


J Right of his Wife during the Eſpouſals, in Fee, or 
in 


Fee- tail general, for Term of Life, if he have 
any Child by ber, to hold as Tenant by the Curteſy 


of England; and the Wife ſhall have the third Part 
of the Inheritance of her huſband, whereof he was 
(eiſed in Deed or in Law after the Eſpouſals, Sc. 


But in that Caſe the Wife at * 


1 | Huſband muſt be of the Age of nine 1 or 
above, or elſe The ſhall * no Dowry. 


Dia. 
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What if the Husband at his Dea 
within the Age of nine Vears? 
Stud. I ſuppoſe ſhe ſhall yet — her Do 
Alfo the old Law and Cuſtom:of the Realn 
that after the Death of every Tenant that h 
eth his Land by Knight's Service, 'the I 

all have the Ward and Marriage of the Heir, 
the Heir come to the-Age of- twenty-one Ye: 
and if the Heir in that Caſe be of full Age at 
Death of his Anceſtor, then he-ſhall pay to 
Lord his Relief, which at the Common Law 1 
not certain, but by the Statute of Magna charta 
put in certain; that is to ſay, for every wt 
Enight's Fee to pay Cs. and for a whole Baron) 
pay a hundred Marks for Relief, and for a _ 
Earldom to pay CI. and after that rate. Ane a 
the Heir of ſuch a Tenant be a Woman, andc | 
at the Death of her Anceſtor, be within the Age E 
- fourteen Years, then by the Common Law i 
mould have been in Ward only till fourteen Yea 
but by the Stat. of V. 1. in ſuch-Caſe ſhe ſh 
be in Ward till ſixteen Years. And if at the Dea 
of her Anceſtor ſhe be of the Age of fourteen Vea 
or above, ſhe ſhall be out of Ward, though t 
Land be holden of the King, and then the ſh: 
Relief as an Heir male ſhall. 4 
"Alſo of Lands holden in Socage, if the Anceſt 
die, his Heir being within the Age of:urtec 
Years, the next friend to the Heir, to uõο] t! 
Inheritance may not deſcend, ſhall have the Wa: 
of his Body and Lands till he ſhall come to the Ax 
of fourteen' Years, and then he may enter. An 
when the Heir cometh: to the Age of twenty-o 
Years, then the Guardian ſhall yield him an Ac 
count for the Profits thereof by him received. 
Alſo ſuch an Heir in Socage, for his Relic 
| ſhalF double his Rent to the Lord the year fol 
ki lowing 


* 


Freehold in the Law, and therefore Livery muſt 
de made, or elſe the Freehold paſſeth not. | 


may diſtrain for Rent-ſervice of common Right 
and alſo for a Rent reſerved upon a Gift in Tail, 
a Leaſe for Term of Life, of Years, and at 
Will: And in ſuch Caſe the Lord may diſtrain 
the Beafly of Tenants as foon as they come upon 
the Ground; but the Beaſts of Strangers that 
come in but by Manner of an Eſcape he may 
not diſtrain, till they have been levant and couchant 


ceſtor held by rad. Rent, the Heir in the Ver fol- 


loving ſhall pay the 1 ad. for his Rent, and other 22d. 
for his Relief; and the Relief he muſt pay, though 
he be within Age at the Death of his Anceſtor. 
Alſo there is an old Law and Cuſtom in this 


Realm, that a Freehold by Way of Feoffment, 


Gitt, or Leaſe, paſſsth not without Livery of Sei- 
ſin be made upon the Land according, though a 
¶ Deed of Feoffment be thereof made and delivered: 


But by Way of Surrender, Partition, and Eſchange, 
a Freehold may paſs without Livery, | 


Alſo if a Man make a Will of Land whereof 


he is ſeiſed in his Demeſne as of Fee, that Will is 
void: But if it had ſtood in Feoffee's Hands it had 
been good.. And alſo in London ſuch a Will is 


good by the Cuftom of the City, if it be inrolled, - 


Alſo a Leaſe for Term of Years is but a 


Chattel by the Law, and therefore it may paſs 


without any Livery of Seifin : But otherwiſe it 
is of a State for Term of Life, for that it is a 


Alſo by the old Cuſtom of the Realm a Man 


upon the Ground, But for Debt upon an Obli- 
gation, nor upon a Contract, nor for Account, 
ne yet for Arrearages of Account, nvr for no 
Manner of Treſpaſs, Reparations, nor ſuch other, 
no Man may diſtrain. | 1 

1 3 And 


lo wing the Death of his Anceſtor: As if his An- 
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| by old Cuſtom of the Realm alt fit 
ek e joined hetween''Pa and Party 
| urt of Nb wil n the Realm, 'e6 

a Fe whereof it needeth not to treat at this Th 


1185 be tried by twelve free and lawful Men 


the Vifne, that be not of Affinity to none of 
Parties: And in other Courts that be net 
Record, as in the County, Court- Baron, Hy 
dred, and fuch other like; they ſhall be tried 
the Oath of the Parties, and not otherwiſe, 
leſs the Parties aſſent that it ſhall be tried 5 ) 
Homage. And it is to be noted, that Lords, 
tons, and all Peers of the Realm be excepted o 
ſuch Trials, if they will but if they will wilfully 
ſworn therein, ſome ſay it is no Error: And 
mays if they will, havea Writ out of the C 
directed to the Sheriff, anding him 
de il not impanel chem upon no Enqueſt- 
And of this that is ſaid before it appear 
that the Cuſtoms aforeſaid, or other like ut 
them, whereof be very many in the Law 
England, cannot be proved to have the Strength 
Ta only'b *Reafon. For how may it be'prov 
by Reaſon'thiat the eldeſt Son ſhall only inherit 
ather, and the younger to have no part; or tl 
the Huſband ſhall have the whole Land for Te. 
of his Life as Tenant by the Curteſy, in ſu 
Manner as before appeareth, and that the W 
ſhall have only the third Part in the Name of! 
Dower; and that her Husband ſhall have all 
Goods of his Wife as his own, and that if he 
the Wife living, that his Executors ſhall 


the Goods, and not the Wife? All theſe 


ſuch other cannot be proved only by Reaſon, 4 
it ſhould be ſo, and no otherwiſe, although they 
reaſonable; and that, with the Cuſtom therein uſ 

| Sufficeth in the Law, and a Statute made ag 
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Reaſon, but the Law of Cuſtom, hobeit that 
it is kept, and is alſo moſt neceſſary to be kept, 
in all Realms, and among all People; and Fo 
may be numbred among the general Cuſtoms 
the Realm. And. it is to underſtand ghee thaw 
is no. Statute. that treateth of the Beginning of 
ſaid Cuſtoms, ne why they ſhould be bolden for 
Law; and therefore after them that be hearned i in 
the Laws of the Realm, the old Cuſtom, of the 
Realm is the only and, ſi ufßcient Authority to them 
in that Behalf. And I pray thee ſhew me what 
Doctors hold therein, that is to ſay, whether a Cus 
ſtom only be a ſufficient Authority of any Lay... 
Dee, Doctors hold that a Law grounded upon 
a-Cuſtom is the moſt ſureſt Law: But this thou 
muſt always underſtand therewith, that ſuch. # 
Cuſtom is neither contrary to the Law of Rea 
ſon, nor the Law of, God. And now_I pray. 
thee ſnew me ſomewhat of the "Maxinn of the Laws 


of England, whereof - thou 100 * ee 


before in the th Chapter. 
"Wd: . with, i. N * 
Dag HA P. vil. 38 . 


07 the "Fourth Ground of the Law of Eigländ 


T H E fourth. Ground of, „ W 

ſtandeth in divers Principles that be called in 
the Law Maxims, the which have been always 
taken for Law in this Realm, ſo that it is not 


lawyful for any that i is learned to deny them; for 
every one of thoſe Maxims i is ſufficient Authorit ity 


to himſelf, And which is a Maxim, and whi 
1 8 


DralLobut 


not, 9 y be determined 1 and 
not by twelve 3 And it * not. 3 
any Reaſon why they were firſt receiyed fi x- 
ins, for it ſufficeth, that they be not againſt the 
Law of Reaſon, nor the Law of God. and that 
they have always been taken for a Jaw: And 
ſuch Maxims = not only holden for 1 but 
alſo other Caſes like unto them, and all Things 
that neeſſarily follow upon the ſame are pb; re- 
duced to the like Law; and therefore 4 com- 
| monly there be aſſigned ſome Reaſons mn 
rations why ſuch, Maxims be reaſonable, to the 
Intent that other Caſes like may the more con- 
veniently be applied to them. And they be of 
— Strength and Effect in he Lane as Stu 
utes be. And though the general Cuſtoms of the 
Realm be: the Strength and Warrant of the Jaid 
Maxims as they be; of the general Cuſtoms « |; 
Realm; yet becauſe the ſaid general Cuſtoms be * 
A Manner known through tbe Realm, as ' 
them that be unlearned as learned, and may Niche. . 


ay be bad and, Known, and that with lle tuch 
und the n known, in big FE 
| Courts, or among them that take great 25 505 


the Law of the Realm, and 

:Perſons ; therefore they be . 2 00 Wiiting, 
| -for ſeveral Grounds, and be PT ay Þ 
Account them, or if he wil 
for no Ground, after his, Tr Ne, 
n e part. 
Firſt, there i isa Maxim 3; Maxim, har 8 
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by 19 8 Had that he that holdeth by xxs. 


away an tne fo FEY TIL ' 3 
Alſo, tha Preſcription in Lands . 2 
Right. be 
Allo, that a Preſeriptioirof Rent and Profit 
apprender out of Land maketh a Right... 
Alfo, that the Limitation of 2 —— 
F arch is from the Time may no Man's 
ind runneth to the contrary. Lt 44.207 
Alſo, that Aﬀfigns may be made _— Lands 


ven in Fee, for Term of of Liſe, or for Ferm of 


ears, though no mention be made of Aſſigns; and 
the ſame Law is of a Rent that is granted; but o- 
therwiſe it is of a Warranty, and of à Covenant. 

Alſo, that a Condition to avoid a Freehold, can- 
not be pleaded: without Deed but to avoid a Gift 
of Chattel, it may'be pleaded without Deed: /- 

Alto, that a Releaſe or Confirmatiom made by 


him that at the Time of the Releaſe or Confir- 
mation mw had no Right, is void ii the Lawz r- 


52 a gh a Right come to him after; except it be wic 
and then it ſhall — — 
b kak an c Warranty mad. 
Gs, that a Right or Title of Action that 
Jependeth in Action, cannot be given or 


to none other but re the 
Ground, or to him that hath che Reverſion or 
Remainder of 'the ſame Lanc. 


- Alſo, that in àn Action of Debt u 


; a Con- 
tract, the Defendant may wage his 28 

otherwiſe it is upon Ee Lands for ren | 
of Years,*or at Will, © + 


_ Alfa that if an Exigent, in Cass of Felo „be 
againſt a Man, he bath thereby fe 


ith forfeited bis Goods ©o the King, ' Se 


B 3 Alſo 


— 


8 e mae f i e 
* Bo there ig (Maxim, that 4 Bickert cake 
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if the Son be attainted in the Life of the 
F AP and after; he. purchaſeth. his Charter of 

Pardon e ;and. after the Father dieth; 
in this the Land ſhall eſcheat to the Lord of 
the Fee, inſomuch that though he haye a younger 
Brother, yet the Land ſhall — deſcend to him; for 
by the Attainder of the elder Brother the Blood is 
corrupt, and the Father in Law died without Heir. 
»Alſo if an Abbot, or Prior alien the, Lands, of 
his Houſe, and dieth; in this, e, though is 
Succeſſor have Right. to the 6% vet he may 
not: enter, but he muſt. ks his Action that is 
appointed him by Law. 

Alco there is _ © 56,44 the Law, That £ 
aV illein purchaſe Lands, and the Lord 9 7 0 1 
ſhall enjoy the Land as his own :, Rut if the Villein ä 
alien ; before. the Lord enter, the. Alienation, 1 
wood. And the ſame Law, is of Gogds. 901557 
Alſo if a Man ſteal Goods to the Value of 
teyalyve Pence, or above, it b Kale, and be ſhall 
die for i wv e Nen the Value of 0 75 


of 
from i Perſon; for.ih a; Man take any, Ihing, 
Dee bo from a Man's Fe, ſelo- Þþ 

pn ade b Robbers ame fall die [22 

hegthat is arraigned upon an In | 
of. A Feb, ſhall be admitted in Favqunof Na 
challenge thirty-ſix Jutors. — 9 | 
eballenge n ee 
bim As one that hath refuſed —.— becaut 6,þ& 
| bath-xofuſcd three whole Inqueſts, and therefore, 
he ſhall die: But with. Cauſe he may challenge as 
many s he Bhath Cauſe of challenge to. Ang 
GT" Ut: is do N nt Geh wh 2 


reer MX 


CHATTER Wl „„ 


tory challenge ſnall not be admitted in Appeal, 
e pn ns e121! 


Al the Land of every Man is/in the La 1 
ctoſed from other,” though it lie in the open Field: 
And therefore if a dd do's Treſpaſs therein, A : 


Writ” ſhall be, Quare c laufum fi vegit. 
Alſo the Rents: Commonsof rere, of Turba⸗ 


ry, Reverſions, Remainders, nor ſuch other Things 


which'lie not in manual Occupation, may not be 
given nor granted to none other without Writin 


Alſo, chat he that recovereth Debt of Damages 
in the King's Courts, by ſuch an Action Whercim 


a Capias lay in the Proceſs; may within à Fear 
after the Recovery have a Capiat ad ſatisfacienditm, 


to take the of the Defendatit, and to come 


mit him to Priſon till he have paid the Debt and 
Damages: But if there" kay ho 
Action, then the Plaint rey no- Capihs ud 
i uriendum, but muſt take a Heri fecit or an 
Elkgit within che Year, er 4 Scire* Neis after 
the el, or within the Vear, if he Will. 
"AIG if A Releaſe or Confirmation be erden dd 
him that, at the Time of the Releaſe made had nen 
ching in che Land; Ee. the Releaſe r Confirinideiots 


is yoid; except" in certain Caſes, as do buch, and 


certain other which neefl not ele to be remembreds 
-Alfo there is a Maxim in the Law of | 
that the King may-difſeiſe-no Man, nor that no 


Man may diſſeiſe the King, re mien 


ſion or Remainder out of him. 
Alo the King's Excelleney is ſo high in the 
Law, that no Freehold may be given to the K ing, 
ne de derived from him, but by Matter of Record. 
Alſd there was ſometime àa Maxim and a Law 
of Englanu, tliat no Man ſhould have a Writ of 
Right,” but by ſpecial Suit to the King, and for 


9104 B 4 1 


apiag in the firſt 


32 DIALOGUE I. 
a Fine to be made in the Chancery for it, But 
theſe Maxims be changed by the Statute of Magna 
Charta, cap. 15. where it is ſaid thus, Nulli nega- 
goes . nulli_vendemus #ettum wel juſtitiam.  _ A 
Words Null; negabimus, a Man I 
Bop 4 Writ of Right of Courſe in the Chancery 
Without ſuing to the King for it: And by the 
Words Nulli vendemus, he ſhall hive it without 
| Fine. And ſo many Times the old Maxims of 
the Law be changed by Statutes,” - Alſo thokgh + 
it be reaſonable, that for the manifold Diverſities | 
of Actions that be in the Laws of England, there 
ſhould be Diverſities of Proceſs, as in the real 
Actions after one Manner, and in perſonal Actions 
after another Manner; yet it cannot be proved | 
by Reaſon, that the fame Proceſs ought to 
de and none other: For by Statute it might 
he altered. And fo the Ground of the ſaid Pro- 
i to be 8 to won” crew ene een 
Cuſtoms of the Realm. guckt 
And I have ſhewed thee theſe Maxims before 
rehearſed, not to the Intent to ſhew thee ſp 
what is the Cauſe of the Law in them, that 
would atk a great Reſpite: But I have ſneweil 
them only to the Intent that thou mayeſt perceive 
that the ſaid Maxims and other like be con- 
veniently ſet for one of the Groundsof the Laws 
of England. Moreover there be divers Caſes 
ind Jam in Doubt whether they be only l 
Mlaxims of the Law, or that they be | 
upon the Law of Reaſon ; 1 thes let 
me hear thine Opinion. n n 
Docs. I pray ches ſhew chocs Cafes tha ahve 
meaneſt; and ee eee ee therein as 
Lhallfee cauſe, Ws er: Fen F © 
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Henafie follow Wivers" Caſes they the Si. 


dent doubteth whether they be only Maxims 


, the Law, or that ; be e | 


the: Law of Raule. wt 


HE Law of. Eaglond. is is, . e 
mand another to do a Treſpaſs, and be doth 

it, that the Commander is a Treſpaſſer. And I 
am in Doubt, whether that it be oaly by a Max- 
im of the Laws or that it be by the Law of Reaſon. 
Alſo, 2 2 . ay — — 7 it is 
grounded, eceſſory not be put tuo 
n before the Principal, Seco ous hand 
Alſo the Law is, that if an Abbot buy a Thing 

that cometh to the Uſe of the Houſe, — dieths 
that his Succeſſor ſhall be charged. And I am ſomes 
what in __ * 1 : that En 


Alle, thatichethat) hath Paſeiifon of Land- 
though it be by Diſſeiſin, hath Right * all 
Men but againſt him that hath Right. 

Alſo, that if an Action real be ſued againſt any 
Man that hath nothing in the Thing demanded, thn. 
Writ ſhall abate at the Common · Law 

Alſo, That by the Alienation of the Fenant 
hanging the Writ, or his Entry into Neligion, or 
if he be made a- Knight, or if ſhe be a Woman 
and take an Huſband hanging the: n n _ 
Writ ſhall not abate.'; 1 
> Alfos-if Land, and Rent thatis poitigout-of- the 
fame Land, come into one Man's Hand of like E- 
fate, and like Surety of Title, the Rent is extinẽt. 
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| . "iP Tajnd defcend to kim that hath Righe 
tothe —_ before, he ſhall be remitted to his 
ers ab | if he Will. 3 O s 1 to Molo 
Alſo, if two Titles" be concurrent together," 
that the eldeſt Title ſpall be preferred. 
Alſo, that every Man is bound daher Re- 
compente for ſuch Hurt as his Beaſts ſhall do in 
the Corn or Graſs of his Neighbour, . 
know not that they were there. 
© Alfo, if the Demandant or Puintiffz hanging 
his W Tit, will enter into the Thing demanded, his 
Writ mall abate.” And it is many times very hard 
and of great Difficulty, to xnow hat Caſes of the 
a of England be grounded upon the Law of Rea- 
n, and what upon Cuſtom of the Realm; and 
though it be hard to diſcuſs it, it is very neceſlary 
to be known, for the knowledge of the perfect Rea- 
{on of the Law. And if any Man think that theſe 
Caſes before rehearſed be grounded upon the Law 
of Reaſon, then he may refer them to the firſt 
Ground of the oe to nd, which is the Law. 
of n whereof is mention in the fifth 
And if any Man think that they be 
$844 uro the Law of Cuſtom, then he 
er them to the Maxims of the Law, whieh 
aſſigned for the fourth Ground of the Law of En- 
gland, whereof mention is 3 in the n | 
Chapter, as before appeareth. $i 
Doe. But I pray thee ſhew me * what Au- 
thority it is proved in the Laws of England, that 
the Caſes which thou haſt put before in the eighth 
Chapter, and fuch other which thou calleſt 
ought not to be denied, but ought to be'taken as 
Maxims. For fith they cannot be proved by Rea- 
fon, as thou agreeſt thy ſelf they cannot, they may 
as lightly be deniedas affirmed, unleſs there be ſome 
ſufficient Authority to approve them. : Pg | 
f * 
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what needeth it to have any 


| ligent:Searcher, will evi 


—— Towns, Cities an Lo 
| this Realm: The Which particular, 
.cauſe.;tbeyi:be. not againſt the La 
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Cuſtom of the Realm ſo appa 
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eth not to haue any. Law Ralſton 


eldeſt Son: ſhall inherit his J 
Daughters ſhall inherit 
there be n Son; or that the 

the Goods and Chattels of his W 
a ny 

b not inherit as 5 
tors ſhall have . Dee = G58 0 
their Teſtatorʒ and if there, be 1 A 
the Ordinary ſhall have. it, and the Hei 
meddle ich the Goods of his Ancetor, ut 
any particular Cuſtoms help him 7 aw. 
The other Maxims and Cuſtoms of be L 


that be not ſo openly, known am Law of he P 
— W. 7 


may be. known partly by the Law 
partly.by the — of 


Tears ane I ae; On | 19 — 5 550 mo | 
maining in the Kin aun 7 


and ſpecially; by a = cal ed the 12 5 
alſo. by divers Statutes. wherein 50 
Quſtoms and Maxims be oft recited, ag to, ad | 
y eat, * ore 
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ſaid g . yet 
wer eee ſtand in and de _ 
for Law: it riſe in qu in the Kir 
Courts, e eto —— ſuch 5 
Cuftom, or not, it ſhall be tried by twelve — 
and not by the the ſame 
a e wie | Jute — Dace. f 
vrhich . N 
ſome for an example. g en 

Firſt, there is a W 
Gitvelting, tit all the Brethren ſhall inherit _ 
_ ether; a Sifters at the Common La w-. 
Also there is another particular Cuſtom thar-is 
called Burgh-Engljh, where the younger Son 
ſhall inberit before the eldeſt ; and that Oude 
. ects ee A 

Alfo there is a Cuſtom in the City of 1 
82 E there may by their Teſtament in- 

rolled, bequeath their Lands that they be ſeiſed of 

Wrbom they will, except to Mortmain; and if 
they he Citizens and Freemen, that they may alſo 
bequeath their Lands to Mortmain. 
Alſo in Gaveltina, though the Father be 
ed the Son ſhall inherit. For their Cuſtom- 
The: Father to the Bough, the Som to the Plangb. 49 

Alſo in ſome Countries the Wife' ſhall have the 
half of the Huſband's Land in the — 
Dowry, as long as ſhe liveth ſole. a n 

And in ſome Country the Huſband ſhall have 
the half of the- Inheritance of his n though 
he have no Iſſue by her. n Ota 
Alo in ſome Country an Infant when be is of 
the Age of fifteen Years may make a Feoffment 
and the Feoffment good: And in ſome ( 
e eee 
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that the Plaintiff can —— his Righy. 
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— the Lords inen Auch Temper, wh) the- 
Commons in divers Parliaments, in fuck Caſes- 
where the Law of Reafon, the Law of God, Cu- 
ſtoms, Maxims, ne other Grounds of the Law 
ſeemed not to be ſufficient to puniſh evil Men, 
and to reward good Men. And I remeinber not 
that I have ſeen any other Grounds of the Law of 
England, but only theſe that I have beſore res, 

SI it appeareth of that 1 
have ſaid before, that oft times twoor three Grounds 
of the Law of England muſt be joined together, or 


as it may appear by this Example. If a Man en- 
ter into another Man's Land by Force, and after 
make Feoffment for Maintenance to defraud the 
Plaintiff from bis Action; in this Caſe it appears 
eth that the ſaid unlawful Entry is prohibited by 


the Law of Neaſon: But the Plaintiff ſhall reco- 


ver treble Damages, that is by Reaſon of the Sta- 
tute made in the eighth Vear of King Henry VI. 
ap. 9. And that the Damages ſhall be ceſſed by 
twelve Men, that is by — the Rinks, 
And ſo in this Caſe three Grounds of the Law of 
England maintain the Plaintiff's Action. 

Aua is in divers. other: Caſes that mög not 


do be remembered now. And thus I make an 


End for this Time to ſpeak any farther of the 


Grounds of the the Lay of * | 


- | ˖ Das. 


Docf. I Mense che great Pain that thou 
haſt taken therein. Nevertheleſs) \forafmuch. 2 
it appeateth that thou haſt ſad before; that the 
learned Men of thé Law of England pretend ito 

verify that the Law of England will nothing do, 

ne attempt againſt the Law of Reaſon, nor the 

Law of God, Ipray thee anſwer me to ſome Que- 
ſtions grounded upon the Lau / of Eagland, how, 
as thou thinkeſt, the Law - ne 
ſon or Conſcience in them. 3-Aqged gig 


Stud. Put the Caſe, and Litall make aner 
therein as well as Henn. D enen + is 
x | 4135341 4 
12 H * p. III. ö _ 2 
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Habe heard fy, that if a Man eineni in 
an Obligation pay the Money, but he taketh 
no Acquittance, or if he take one, and it happen - 
eth him to leeſe it, thas in that Caſe, he ſhall be 
compelled by the Laws of England to pay the Mo- 
again. And how may it be ſaid then that that 
Tow ſtandeth with Reaſon and Conſcience? For as 
grounded upon the Law of Reaſon that Debts 
olithe tof Ri t to bf be thay ed; ſo it is grounded upon 
the Law of Reafon (as ĩt ſeemeth) that when they be 
ayed, that he that payed them ſhould bediſcharged 
Stud. Firſt, thou mnſt underſtand, that it is not 
the Law of England, that if a Man that is bound 
in an Obligation pay the Money without Acquit- 
tance, or if he take Acquittance and leeſe it, that 
therefore the Law determineth that he aughy of 
Right, & to 0 Pay the Money-eftfoons; for that Law 
were bo th againſt Reaſon and Conſcience." But 


* 
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** though it is fo, that there is a general. Maxim, in EE. 
3 the Law of England, that in an Action of Debt. 
e ſued upon an Obligation the Defendant ſhall not 3 
» WW pleat that he \owethi. not the Money, ne can, in 


e have Acquittance or ſome other Writing ſuffient 
i in the Law, or ſome other thing like, Witneſſing 
hd: | that he hath paid anten that is ordained by 
10 might happen to come to many £ eople; that is to 
r. . ſay, that every Man by a nude Parol and bya 
Fe bare Averment-. ſhould. avoid an Obligation, 
* Wherefore to avoid that Inconvenience, the Law 
i hath ordained, that as the Defendant is charged by 
1 a ſufficient Writing, that ſo he muſt be diſcharged 
, by ſufficient Writing, or by ſome other Thing of 
as high Authority as the Obligation is. And though! 


it may follow thereupon; that in ſome particular 
Caſe, a Man by Occaſion of that general Maxim 


may be chmpelled to pay the Money, again th 
he payed before; yet nevertheleſs, no Default ca 


be thereof aſſigned in the Law, For like as Ma- | 
| kersof Law take heed to ſuch Thi! ; as may oft, | 
all, and do much hurt among. the People, rather 
than to partienlar Caſes: So in Iĩke wiſe the gene- 
ral Grounds of the Law of England heed more 
what is good for many, than What is good for 
one ſingular Perſon only. And becauſe it, ſhould 
be a Hurt to many, if an Obligation ſhould be fo 
lightly avoided, by Word; therefore the Law eſpe- 
cially preventeth that Hurt under ſuch Manner ass 
before appeareth; and yet intendeth not, nor | 
commandeth not, that the Money of Right ought | 
to be paid again, but ſetteth a general Rule which 
is good and neceſſary to all the People, and that 
every Man may = keep, without it be through 
bis own, Default, And if ſuch Default happen 
EE Yb 8 a — in 
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5 Perſon, whereby he is ditt Remody at 
ommon' Law, yet he — 14 cry”, te th 
bpm; and ſo he may in — 
aer ee cee eres fo him, That wd 00 
long to rehearſe” now. 94, 
. 
Manner = Man may be holpen by Conſcience; 
and whether he hall be holpen in the fame Court, 
or in another, 
Stud. Becauſe it cannot be well declared where 


a Man ſhall be holpen by Conſcience, and where 
not, but it be firſt known what Conſcience'is; 


therefore becauſe it pertaineth to thee moſt proper- 


ly to treat of the Nature and Quality of Conſci- 
ence, therefore I pray thee that thou wilt make 
me ſome brief Declaration of the Nature and 
Quality of Conſcience, and then od Og nr we 
to thy Queſtio on as well as I can. 

"Di 'F will with good Will "a as das fayeſt: 
And to the Intent that thou mayeſt the better un- 


derſtand that I ſhall ſay of Conſcience, I ſnall firſt 


ſhew thee what Sinderefis is, and then what Rea- 


ſon is, and then what Conſcience is; and how 


theft d 3 
. he Tz —. 
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Fa geen power bf te bol et in 
gt art thereof,” "moving and ſtirring 
„and abhorring Evil. And chere 


never finneth nor 'erreth. And 
this Sindere ir our Lord put in Man, to the 
Intent that the ON ings ſhould be· obſer 
ved.” For, after St Dime, the W 
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(od: joined the ꝙeginning of the ſecond Things to 
the laſt of the firſt Things: For Angel is of 4 Natura 
to underſtand without ſearching of Reaſon, mp 
that Nature Man is joined by. Sinderefts, the. 
which Sinderefis may — wholly. be extincted nei- 
ther in Man, ne yet in damned Souls. But ne- 
vertheleſs, as to the Uſe and Exerciſe thereof, it 
Eg be let for a Time, either through the Dark. 


neſs of Ignorance, or for undiſcreet Delectation, 
or ſor the Hardneſs of Obſtinacy. Firſt by the 


Darkneſs of Ignorance, Sindereſis may be let that 


it ſhall not murmur againſt Evil, becauſe he be- 


lieveth Evil to be Good: As it is in Hereticks, 


the which, when they die for the Wickedneſs of 
their: Error, believe they die for the very Truth 
of their Faith. And by undiſcreet Delectation 
Sindere/is is ſometime ſo overlaid, that Remorſe or 
Grudge of Conſcience for that Time can have no 
Place. For the hardneſs of Obſtinacy Sinceraſi 
is alſo let that it may not ſtir to Goodueso, ag 


that they may never be inclined to Good. And 
though: Sindereſis may be ſaid to that point 0 
tin; in damned Soula, ee be . 


it is fully extinct to all intents. For they 
murmur againſt the Evil of the Pain that 220 K. 


fer for Sin, and ſo it may not be ſaid that it is uni- 
verſally, and to all Intents, and to all Times ex- 
tinct. And this Sinaereſis is the Beginning of all 
=— that may be Jearned by Speculation or Stu- 
dy, and miniſtreth the general Grounds and Prin- 
2 and alſo of all Things that are to 
dans by Man. An Con of ſuch Things as 


maybe learned by thus: 
. ſaith hy every ar hole Thing more 


than any one Part of the ſame Thing a and that that 
is ſuxe Gmund chat never faileth. an — | 
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is in damned Souls, that be ſo obſtinate in Fall 
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ample of Things that are to be done, or not to be 


done: As where Sinderefis ſaith no Evil is to be 


done, but that Googdnels is to en followed, | 
and Evil to be fled, and ſuch/other, 
And thereſore Sinderefts is called by Gini Men 
the Law of Reaſon, for it miniſtreth the Principles 
of the Law of Reaſon, the which be in every Man 
on ay in e 1 is a eee Wann * 
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is to ſay,” an outward Eye, whereby he might ſee 
viſible Things, and know his bod ily Enemies, ind 
efchew them; and an inward: Eye, that is, the 


Eye of Reaſon, whereby he might ſee his ſpiritual | 


Enemies that fight againſt his Sou}, and beware of 
them. And among all Gifts that God gave to 
Man, this Gift of Reaſon is the moſt nobleſt, 
for thereby Man precelleth all Beaſts, and is made 
like to the Dignity of Angels, diſcerning Truth 
from Falſheod, and El from God; wherefore 
he goeth far from the Effect that he was made 


to, when he taketh not heed to the Truth, or 


when he preferreth Evil before Gd. 
And therefore,, after Doctors, Reaſon js" the 
Power of the Soul that diſcerneth' between good 
and evil, and between good and better, comparing. 
the one with the other: the which alſo ſheweth 


Virtues, loveth Good, and flieth Vices. And Rea- 


ſon is called righteous and good, for it is confor- 
mable to the Will of God; and that is the firſt 
Thing and the firſt Rule that all Things 

muſt 


he received of GO D a double Eye, that 
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muſt be ruled by. And Reaſon that is not 
righteous nor ſtraight, but that is ſaid cnlpable, 
is; either becauſe ſhe is deceived with an „ 
ror that might be overcome, or ſelſe through her 
Pride or Slothfulneſs ſhe enquireth not for Kn 
ledge of the ruth that ought to be enquired. Allo 
Reaſon, is divided into to Parts, that is to ſay, 
into the higher Part, and into the lower Part. 
The higher Part hideth heavenly Things and 
eternal, and reaſoneth by heavenly Laws or by 
heavenly Reaſon, what is to be done, and what 
is not to be done, and what Things God comman- 
deth, and what he prohibiteth. And this higher 
Part of Reaſon hath no regard to tranſitory Things 


or temporal Things, but that ſometime as it were 


by Manner of Counſel, ſhe bringeth forth hea enly 
Keaſons, to order well temporal, Things. The 


lower Part of Reaſon; worketh moſt to govern well 


temporal Things, and ſhe: groundeth her Reaſons 
much upon Laus of Man, and upon Reaſon of 
Man, whereby ſhe concludeth that that is to be 


done that is. honeſt and expedient to the Common | 
wealth, or not to be done, that is not expedient | 
„And ſo that Reaſon 


tothe Commonwealth. 
e I know H ſuch Things as. peftain 
to God, belęngeth to the bigheſt Part of Reaſons 
and the Reaſon — Iknow Creatures 
to the lower Part of Reaſon. | And though. theſe 
two Parts, that is to ſay, the higher Part and the 
lower Part, be one in Deed and Eſſence, yet they 
differ by Reaſon of their re and of their 
Office z as it, is of one ſelf Eye, that ſometime. 
looketh, upward, , and hene en ene. 90 tt 


H bi 2501 U 35H by 20 439% 29034 
Py 514 * 7 OY » 7 ; 2 - ; *f 4 f 2 + #7 + q 5 1 N 7 4 OP 
191 4 1 1 „ 3 3 \.* 3 - o p 1 7 & . 2 q ao 91 La 21 141874 
Nit ad: | C HA ep 
5 Fs. x 44 1 x . 4 4 7 < « _ 

- 141 3047 21 18111 = 5 * 4 5 % 4 ES. | 1 41 8 
1 14 * 8 > Cf 4 + x f3 4 24 5 £44 os 
28111 Hy g 2 412 180 inen ln n 1:8 Li talk 1 
71 
n 


As 


— - * * TY 
— — — — * be —— Co tec rn rt = ů ů¶ů ear 


— — 


———— ͤ—- 


— 


2 . 
3 —— . b — 3 — A " 
— = — ſt 2 N — — — — — 5 — — * 
rr rr ö ; Mn hy > res — — 
be b - 2 2 


„ NIALOGUE /1. 


+; SE eee | 1 


5 Sn p. KV. x 
4 Of casi 2551 4-4 


7s n in: 5 
FT H Is word Conſcience, which in e 5 is 
called Conſciemia, is compounded. of this 

Prepaſition cum, that is to ſay in Engliſh, with ; 
and of this Noun Scientia, that is  to-ſap.in Engliſh, 
Knowledge : And fo Conſcience is as much to ſay 
as Knowledge of one Thing with another Thing; 
and Conſcience ſo taken, is nothing elſe but an 
applying of any Science or Knowledge to ſome 
particular Act of Man. And ſo Conſgience may 


ſometime err, and ſometime not ert. And of 


Conſcience thus taken, Doctors make many De- 
ſcriptions. Whereof one Doctor faith, that 2 
ſcience is the Law of our Underſtanding. Ano- 
ther, that Conſcience. is an Habit of the Mind 
diſcerning-between good and evil. Another, that 
Conſcience is the Judgment of Reaſon judging on 
the particular Acts of Man. All which 

agree in one Effect, (that is to ſay) that Conſcience 
is an actualt applying of any Cunning or Know- 
ledge ro ſuch Thing 2s 2 done: Mbere- 
upon it followeth, that upon the moſſ perfect 
Knowledge e and of the 
moſt perfect and moſt true applying —— 
any particular Act of Man, followeth the maſt 
perfect the moſt pure, and the moſt. 1 
ence. And if there be Default in 


may appear by this Example: Sindere/is. miniſtreth 
an univerſal Principle that never erreth, (chat is to 
ſay) that an unlawful Thing is not to be dene. 


oy OT mM? eee fee 


And then it might be taken by ſome Men, that 
every Oath is unlawful} begauſt the Lord faith, 
Mat. 5. Ye fhall in no wiſe ſwear z and yet he that 
by Reaſon of the ſaid Words will hold that it is 
not lawful in no Caſe to ſwear, erreth in Conſci- 
ence; for he hath not the perfect Knowledge and 


_ Underſtanding of the Truth of the ſaid Goſpel, | 
nor he reduceth not the ſaying of the Scripture to 


other Scriptures, in which it is granted that in 


ſome Caſe an Oath may be lawful. | And the Cauſe 


why Conſcience may ſo etr in the ſaid Caſe, and 
in other like, is becauſe Conſcience is formed of a 
certain Propoſition or Queſtion grounded particu- 
larly upon univerſal Rules ordained for ſuch Things 
as are to be done. And becauſe a particular Propo- 


ſition is not known to himſelf; but muſt appear 


and be ſearched by a diligent Search of ed. 
therefore in Search and in the Conſcience that 


” 


ſhould be formed thereupon may happen to be 


Error, and thereupon it is ſaid that there is Error 


in Conſcience : Which Error cometh either e- 
cauſe he dothi not aſſent to that he ought to aſſent 
unte, or elſe becauſe his Reaſon whereby he doth 
reſer one T hing to another is:deceived. For far- 
ther Declaration whereof it is to underſtand, that 
Error in Oonſcience cometh ſeven manner of 
Ways. Firſtg through Ignorance; and that is, 
ben Man'knoweth not what he ouglit to do: And 
then he oughit to alk Counſel of thein that he thinks 
moſt expert” in that Science whereupon his Doubt 
riſeth. And if he can Rave no Counſel, then he 
muſt wholly tmmit him to God; and he of his 
Goodnefs'wilf ſo order him, that he will fave him 
from Offence. The ſecond is through Negligence; 
hen A Man is negligent to ſearch his own Con- 
ſeience, or to enquire the truth of other. The 
ung &* throlgh Pride; as when be will not 
8803 5 He meeken 
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truly he that knoweth not himſelf, knoweth 
| thing well, Alfo he hath a d and clean Con- 
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meeken himſelf, ne belieye them that be. better 
and wiſer than he is. The fourth, is through Sin- 

gularity ; as when a Man followeth his own Wit, 
2 will not conform himſelf to other, nor follow 
the good common Ways of Men. The fifth is 
through an inordinate Affection to himſelf, where- 
by he maketh Conſcience to follow is Deſire, 
and ſo he cauſeth her to go out of her right Courſe, 
The ſixth is through Pufillanimi whereby ſome 
Perſon dreadeth oft-times ſuch ines as of rea- 


| Ton he ought not to dread, The ſeventh is through | 


Perplexity ; and this is when a Man believeth 
himſelf to be ſo ſer betwixt two Sins, that he 


thinketh it unpoſſible but that he ſhall fall into 
the one: But a Man can never be fo perplexed 


indeed, but through an Error in Conſcience ; and 
if he will put away that Error, he ſhall be "Eo 


ed. Therefore I pray thee that thou wilt always 
have a good Conſcience; and if thou have ſo, * 
ſhalt al ways be merry; and if thine own heart re- 

rove thee not, thou ſhalt always. "have. inward 
Pets.” The Cladneſs of right wiſe Men, is of 


God, and in God, and their Joy is always in 


Truth and Goodneſs. There be many Diver- 
fities of Conſcience, but there is none better than 
that whereby a Man truly knoweth himſelf. 
Many Men know many great and high cunning 
Things, and yet know not themſelves: And 


ſcience, that hath purity and cleanneſs in his Heart, 
Truth in his Word, and right Wiſeneſs in his 


Deed. And as a Light is fir in a Lantern, that 


all that is in the Houſe may be ſeen thereby ; ſo 
Almighty God hath ſet Conſcience in the midſt 
of eve enable Soul, as a Light whereby, he 


may dis cern and know what he ought to do, and 


I £ what 
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what he ought no not to do. Therefore foraſmuch 
as it behoveth thee to be occup pied if ſuch Things 
as pertain to the Law ; it is ne that thou 


ever bold a pute and clean Conſcience, ſpecially 


in ſuch Things as concern Reſtitution: For the 
Sin is. not forgiven, _ but if the Thing that is 
wrongfully taken be reſtored, And, I counſel 
thee alſo that thou love that is good, and fly that 
is evil; and that thou do to another, as thou would- 
eſt ſhould be done to thee, and that thou do no- 
thing to other, that thou wouldeſt not ſhould be 
done to thee, that thou do nothing againſt Truth, 
that thou live peaceably with thy Neighbour, and 
that thou do Juſtice to every Man as much as in 
thee, is: And alſo that in every general Rule of the 
Law thou do obſerve and keep Equity. And if 
thou, do thus, I truſt the Light of the Lantern, 
that is, thy Conſcience, ſhall never be extincted. 
Stud. But, I pray. thee, ſhew. me what is 
that Equity that thou haſt ſpoken of before, and 


that thou N that I ſhould keep p· 


Dot. I will with e ſhew thee ſome- 
what 1 


0 11 A . XVI. 
. What is Equity. 8 


G55 is a 55 ht Wiſeneſs that a all 
e particular Circumſtances of the Deed, 
1 hich alſo is t pered 5 the Sweetneſs of 
lercy. And ſuch an Equity .muſt always be 
obſerved in every Law of Man, and in every 
N Rule thereof: And that knew he well that 
faid thus, Lans © wet 4 be ruled by Equity, And 
t e Wiſe Man fait Be nor overmuch right Wiſe; 
fer i! eetreme 5665 Wi Yen f Js. extreme Wrong ; 
be 76196 As 
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15 As who faith, If thou take all that the Words of the 
= Law giveth thee, thou ſhalt ſometime do againſt 
10 the Law. And for the plainer Declaration what 
Equity is, thou ſhalt underſtand, that ſith the 
Deeds and Acts of Men, for which J. aws have 
been ordained, happen in divers Manners infinite- 
ly, it is not poſlible to make any general Rule of 
hf Dave; but that it ſhall fail in ſome Caſe: And 
Wi therefore Makers of Laws take heed to ſuch 
18 Things as may often come, and not to every par- 
1 ticular Caſe, for they could not though they would. 
bl And therefore to follow the Words of the Law 
0 were in ſome Caſe both againſt Juſtice and the 
Commonwealth. Wherefore in ſome Caſes it 
W is neceſſary to leave the Words of the Law, and 
to follow that Reaſon and Juſtice requireth, and 
to that Intent Equity is ordained ; that is to ſay, 
to temper and mitigate the Rigor of the Law, And 
1 it is called alſo by ſome Men Epteikera; the which 
13 is no other Thing but an Exception of the Law of 
1 God, or of the Law of Reaſon, from the general 
5 Rules of the Law of Man, when they by Reaſon 
Cl of their generality would in any particular Cafe 
| judge againſt the Law of God or the Law of Rea- 
ſon: The which Exception is Tecretly underſtood 
in every general Rule of every poſitive Law. And 
ſo it appeareth that Equity taketh not away the 
very Right, but only that that ſeemeth to be right 
by the general Words of the Law. Nor it is not 
ordained againſt the Cruelneſs of the Law, for the 
Law in ſuch Caſe generally taken is good in him- 
18 ſelf; but Equity followeth the Law in all particu- 
1 lar Caſes where Right and Juſtice requireth, not- 
= * withſtanding the general Rule of the Law be to 
= the contrary. Wherefore it appeareth that if any 
Law were made by a Man without any ſuch Ex- 
ception expreſſed or. implied, it were manifeſtly 
DES | unreaſonable, 


. 
1 — 


| the Citizens openeth 
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unreaſonable, and were not to be ſuffered: For 
ſuch Cauſes might come, that he that would ob- 
ſerve the Law, ſhould break both the Law of Go 
and the Law of Reaſon. As if & Man make a 
Vow that he will never eat White - meat, and 


= after it happeneth him to come there where he 


can get no other meat: in this Caſe it behoveth 
him to break his Avow, for the particular Caſe is 
excepted ſecretly from his general Avow by his 
Equity or Epitiketa, as it is ſaid before. Alſo if 
a Law were made in a City that no Man under 
the Pain of Death ſhould open the Gates of the 
City before the Sun- riſing: Let if the Citizens 


before that Hour flying from their enemies, come 


to the Gates of the City, and one for ſaving of 
the Gates before the Hour 
appointed by the Law, he offendeth not the Law, 
for that Caſe is excepted? from the ſaid general 


| Law by Equity, as is ſaid: before. And ſo it 


appeareth that Equity rather followeth the Intent 
of the Law, than the Words of the Law, And T 
ſuppoſe that there be in like wiſe ſome like Equities 
grounded on the general Rules of the Law of 
the Realm. | 


Stud. Yea verily; whereof one is this. There 


is a general Prohibition in the Laws of England, 
that it ſhall not be lawful to any Man to enter 
into the Freehold of another without Authority 
of the Owner or the Law /: But yet it is excepted: 
from the ſaid Prohibition by the Law of Reaſon, 
that if a Man drive Beaſts by the Highway, and 
the Beaſts happen to eſcape into the Corn of his 
Neighbour, and he, to bring out his Beaſts, that 


they ſhould do no Hurt, goeth into the Ground, 


and ſetteth out his Beaſts, there he ſhall juſtify that 
Entry into the Ground by the Law. Alſo not- 
withſtanding the Statute — made the r4th 
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Lear of his Reign, Saks it is 1 
, upon. Pain of Impriſonment, fl 
any lms to any valiant r, that is well able 
to labour; yet if a Man meet with a valiant 
Beggar in ſo cold a Weather, and ſo light Appa- 
rel, that if he have no Clothes he ſhall not be 
e to come to any Town for Succour, but is like- 
ly rather to die by the Way, and he therefore gi- 
veth him Apparel to ſave his Life, he ſhall be ex- 
cuſed by the ſaid Statute, by ſuch, an Exception o 
the Law of Reaſon as I have ſpoken of. 
Doe. I know well that, as thou ſayeſt, he 


ſhall be excepted of the ſaid. Statute by hy bs 


ſcience, and over that, that he ſhall „ 
Reward of God for his good Deeds: 
would wit whether the Party ſhall be ſo, 1785 
ged in the Common Law by ſuch an Exception ol 
the Law of Reaſon, or not? For though Igno- 
rance unvincible of a Statute excuſe. the Part 
againſt . God, yet (as I have heard) it 8 
not in the . of the Realm, ne we Chancery, 
as ſome fay, although the Caſe be ſo that oo 
Party ta — re the Forfeiture, is given. may not 
with Conſcience E it. 
Stud. Verily, by thy Queſtion thou. haſt put 
2 in wget Loom "at ; , wherefore I pray thee give 
ite therein to make thee. an Anſwer ; 
But,” as I ſuppoſe for the Time; (howbeit I will 
not fully affirm it to be as I ſay) it ſhould ſeem 
that he ſhould well plead it for his Diſcharge at 
the Common Law, becauſe it ſhall be taken that 
it was the Intent of the Makers of the Statute to 
except ſuch Caſes, And the Judges may many 
Times judge after the Mind of the Makers as 
far as the Letter may ſuffer, and ſo it ſeemeth they 
may in this Caſe. And divers other Exceptions 
there be alſo from 9 ** Grouncs of the 
Law 
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Pie it is * be” underſtood, thete be A 

divers Exceptions from the general 
Argan of The Law of the Realm by other reaſo-: 
nable Grounds of the fame Law, w ereby a Man 
ſhall be holpen in the Common Law.“ ir is 
of this general Ground, that it is not lawful for 
any Man to enter upon a Deſcent; yet the Rea 
ſonableneſs of the * Law eccptéin from that 


Ground an Infant that hath Right, "and hatk 


ſuffered ſuch a Deſcent, and him alſo that ma- 
keth continual Claim, and ſuffereth / them to 
enter, notwithſtanding | the Deſcent. And of that 
Exce tion hag ſhall have Advantage in the Com- 
man ! nd fq it is likewiſe of divers Sta- 
tutes: ag of 1 the Statute whereby it is prohibited. 
that certain articular Tenants ſhall do no Waſte, . 
et if a Læaſe for Term of Years be made to an 
Farah that is within Ys of Diſcretion, as of the 
Age of five or ſix Years, and aStranger do Waſte, . 
in this Caſe this Infant ſhall not be puniſhed for 
the Waſte, for he is excepted and excuſed by the 
Law of Reaſon. And a Woman covert, ts whom - 
fr a Leaſe 'is made 9 the Coverture, ſhall ; 
2 be 
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As 


" by « 4 i 1 dom 
of the Realm. And allo for Reparations go be 
made upon the fame Ground, it is lawful for 
ſacl particular Tenants. to cut down Trees upon 
the fame Ground to make Reparations, - But the 


 Cani& there, 28 F ſuppoſe, is, for that the Mind 


of the Makers of the ſaid Statute, ſhalt be taken to 
be, that that Caſe ſhould be excepted. And in all 


theſe Caſes the Parties ſhall be holpen. in the ſame 
Caurt, and by the Common Law. And thus it 


, that ſometime a Man may be excepted 
from the Rigor of a. Maxim of the Law by ano- 
ther Maxim of the Law; and ſometime from 
the Rigor of a Statute: by the Law of Reaſon, and 


_ ſometime by the Intent of the Makers of the Sta- 


tarts; Baron h to be underſtoed, that moſt 


commonly: where any Thing is excepted from the 
general Cuſtoms or Maxims of the Laws of the 


| Realm! by the Law of Reaſon, the Party muſt 
if a 


medy by a Writ that is called Sulpœna, 
lie in the Caſe, But where where a Sub- 
pus lieth, and where not, it is not our Intent 


to treat of at this Time. And in ſome Caſes 


there is no Remedy for ſuch an Equity by Way 

of Compulſion, but all Remedy therein b 

be committed to the Conſcience of the Party. 
Dec But in Caſe where a Sulhana ſieth, to 


„n it de directed, wieter to th Je 


or the Farty? G2 199; 0241 
Bred. Ir all never 'be-direRted tothe. Ju ge, 
but to-the Party Plaintiff, or, tohis Attorney} | 
and thereupon an Injunction commanding them 

by: We mne rad urin Pain 5 ra 
conmined that: he proceed no farthen at the;Com 
mon; Law, o till it bei determined ine the: Fiogs 

Itle in — 


Gbazeery, whether the adage hath Ti 
| Conſcience 


7 15 


CHAP TER, Il. 
1 1 wth 


an ger to recover. 
iff, "Reaſon of RI Injunction, cea- 
feth to any Proceſe,” the veil 
in like wiſe ceaſe to male ay Kart een in- 
that Behalf, | og Serge 
De, Is mere any mention made in the Lau 
of England of any ſueh E uities? 198-11 13/76, 
Stud. Of this Term K quity, to. the Intent: 
that 15 ſpoken of here, Fe. 497 is no mention 
made in the Law of England: But of an E. 
quity derived 1 certain Statutes mention 
is made Times and often in the Law 
of England; Tre that Equity is all of another 
Effect than this. But of the Effect of this E- 
uc, that we now ſpeak of, mention d made 
any Times: For it is oft- times axguod in the 
Law of England, where a Sulpnz dieth, and 
where not, and daily Bills be mate Ey Men 
learned in the D of this Realm to have 
Sulpæna' And it is not prohibited by the 
Law, but that they may well. do it, ſor that 
they make them not but in Caſe-where! they 
ought to be made, and not for Vexatiog Gf the 
Party but iccondirig to the Truth of the Mats 
ter. Anil the Law will: in many Cafes,” that 
there ſhall be ſuch Remedy in the d eee upon 
divers Things grounded upon ſuch Equities, and 
| then the Lord Chancellor muſt order his Con- 

\ | Rtience afterthe;/Rules-and-Grounds! of the Law 
of the Realm; inſomueh that it had not been 
inconvenient to have aſſigned ſuch Remedy in 
the Chancery upon ſuch Equities for the feventh 
Ground of the Law "of 3 t :foraſs- 
much 25 -no Record frown rag tug —rocrs 
Court of no ſuch Bill, ne of the Writ of Sub- 
pena or Injunition that is uſed thereupon; chere 

nan ſpecial Ground of the 

G 3. | Law, 
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1 DAI OGUE 1. 


Thos 2s a Thing trat ds ſuffered by the 


Dar. Then ſith the Partiesrought 01 Right i: in 
many Caſes to be holpen in the Chancery upon 
fuch Equities; it ſeemeth that if it were ordain- 
ed by Statute, that there ſhould be no Remedy 
upon ſuch _— the Chancery, nor in none 
_— Place," that every matter ſhould be or- 
only "by 2 Rules and Grounds of the 
— W, that the Statute were int 
Right and Confeienre. 
Stu I think the fame: But 1 ſuppoſe there 
is no ſuch Statute.” 
Docr. There is © wid, of that Effect, as 1 
have” heard. ay, wherein 1 would lad bear 
"Pas — DIY a1 ſhall with 
ood will ſay as rg tom n 0 
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ws. Pak th geanu ' hereafter rtbearſed by 
55 Ws ie Di F. be e Con cience, den 
a r 8 | a N 5 0 Ar,, 0 


19 


Here i 4 8 a gli the fourth. Year of 
King Henry] . c. 22. whereby it is enacted, 
mat laden given by the King's Courts ſhall not 
N 2 in the Chancery, Parliament, nor elſe- 
W ke wich Statute it appeareth, that if any 

ven in the King's Courts agaibſt an 

* or aan any Matter of Conſeienes, that 
thera be had no Remedy by that Equity, for 
5 tde H Jaugment cannot be reformed without Exa- 
„ mihation, and the Examination is by the ſaid Sta- 
* tuts prohibited: * ſeemeth that the faid 


E t C Statute 


Statute is againſt Conſcience. { What is thine O- 
I therein? 


Stud. If Judgment given in the King 'r _ 


Should be examined in the Chancery before the 


King's Connſel or any other Place, the Plaintiffs 


or Demandants ſhouldꝭ ſeldom come to the Effet 


of their Suit, ne the Law ſhould never have End. 
And therefore to eſchew that Inconvenience that 


Statute was made. And though, peradventure by 
"Reaſon of that 'Statute: ſome'ſrngulat Perſon may 
happen to have Loſs; nevertheleſs the ſaid Statute 


is very neceſſary; to -eſchew ) many great Vexa- 
tions and unjuſt Expences that would elſe come to 
many Plaintiffs that have right wiſely recovered 
in the King's Courts, And it is much more pro- 
vided for in the Law of England, that Hurt nor 
Damages ſhould not come to many, than only to 


N E And alſo the ſaid Statute doth 


Equity, but it prohibiteth only the Examination 
of the 1 for the eſchewing of the Incon- 
venience before rehearſed. And it ſeemeth that 
the ſaid Statute ſtandeth with good "Mow 
And in many other Caſes : be Comecl pay, 

wr et al . 

of Feen 00 be be it; for m e . it 
muſt be left te the Coniclence of the F arty, whe- 
ther he ſhall redreſs it or not. And in ſu 
be is in Conſcience. as well bound to red 


pellable thereto by the Law; as it may appear in 


divers Caſes that may be put upon the ſame Ground. 
Does. *Epray thee put ſome of theſe Dale Aen. 

78 Example. 4 <1; | p 1 

tu, If the D wage bis 1 im an 


Akon of Debt brought upon a true Debt, the 


Pluaintiff hath no means to come to bis. be by. 


b Wo fg „ by Sulpærnas nor 
4 otherwiſe; | 
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4 of 


ſe 
s it, 


if he will fave his Sul, as he were if he were com- 
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yet the Deredane 8 bound in C r 


Ce ; 5 Alſo if ee 168 
f EY Verdict gi given. by. 4 tty 
| SEES no Krther, Remedy but Look 
.- Alſo Where there can be had 
3s eb roof, there *< dan be no Rerfied; 
in the Chancery, no mare than tag 


= the EE” Caurt. And becauſe. thou 
Le an Occafion- to ſpeak of Conkeignce, 
od ghd hear thy n 9 'Co ger. 
be rulect after the whete the the 
2 9 rag n f 
Doc. Madel that Mer I wodld Likewiſe d. 
| Ty bear thy Opinion, ſpecially in Caſes grounded 
vpon the Laws of England, for I have not heard 
dut little thereof in Time paſt: But before thou 
put any 'Caſe thereof; I would; that thou wouldeft 
: bed me how theſe two > Lad, pi- 
mon are t to 2 op * 4. : 


AY. | . . * — 22 
Ned pate 
Sbam wad 0 II A p. NIX. yt 
; tat 1 A ES 
E what Tow this Queſtian is to kr 
hat into 2. r r A be ruled 
fler the Law 8 ee bn 1 


Luis ft en 


E "A 3 is made in this 
; Queſtion, that is to ſay, where Conſei- 
5 Thall' be ruled by the Law, is not, as: me- 
ſesmeth, to be underſtood only of de Law of: 
Reaſon and of the Law of Ged, but alſo of th 
Law. of Man, that is not contrary to the 'Law'of- 
Neaſon, nor the Law of God, but it. is ſuperad- 
ded unto them for the better ordering af chẽ Com- 
e en 4 e _ 
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by 
: 
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: 
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2 the Strength of Man'; Law, but 410 | 


CHAPTER XX ” 


e · ſet as a r | 
2 ul for a Man to frame it on the one Sis, | 
on the other: For ſuch a Law of Man hath ny 
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Law of Reafon, or of the Law of God, 
it is derived. For Laws made by Men, whi 
Be received of God Power to make Laws, B 
made by God. And therefore Conſcience mur 
be 3 by the Law, as it muſt be upon the 
Law of God, and upon the Law of Reaſon, And 
furthermore, the Law whereof mention is made 

in the latter End of the Chapter neut before, that 
is to ſay, in the Queſtion wherein it is aſked here 
the Law is to be. left and forſaken for Conſci 
» not to be underſtood of the Law of Reaſon, nar” 
of the Law of God; for thoſe two Laws may nat- 
Be left. Nor is it not to be underſtood of the Law 
of Man that is made in particular Caſes, and that 
is conſonant to the La of Reaſon, and to the 
Law of God, that yet that Law Would be left far 
Conſcience: For of ſuch a Law made by Man, 
Eonſcience- muſt be ruled, as it is faid before. 
l not — ue den of a Law made 
a Man commanding or prohibiting an Thi 
43288 the Law of Naben ans 
the Law of God. For if any Law made by him, 
bind any Perſon to any Thing that is agunſt the- 
faid Laws, it is no Law, but a Corruption, and 
manifeſt Error. Therefore, after them that be 
learned in the. Laws of England, the ſaid Que- 
ſtion, that is to ſays. where the Law i is to 4 — left 
for Conſcienca, and where not, is to he under- 
ſtood in divers Magners, and after divers Rules, 
ag hereafter ſhall, fomewhat be touched, MA To WE 1 
Firſts, Many unlearnei Perſous believe that: it 
is law ful for them to do with good Confienee all. 
3 which * chey ſhall not. be 
4 puniſked 
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ſhed therefore by the Law "though/the 
aw /doth"not warrant! them to do that they dd, 
biit only, When it is done, doth not for ſont 
reaſonable Conſideratien puniſh them that do it, 
but leaveth it only to his Conſcience. "And there- 
fore many Perſons dd oft times that they ſhould 
not, and keep as their on that that in Conſci- 
*ence they ought to reſtore. Wherefore there is 
the Laws of ala in this Caſe. ont vg 
If two Men have a Wood jointly; and the one 
»of them ſelleth the Wood, and cepeth' all the 
Money wholly to himſelf; in this Caſe his Fel- 
ow ſhalfl have no Remedy againſt him by Law; 
for às they, when they took the Wood jointly, 
put eachother in Truſt, and were content to 
"occupy together: So the Law ſuffereth them to 
order the Profits thereof accoruing to the _ 
chat each of them put the other in. And yet if 
done took all the Profits, he is bound in Conſci- 


ence to reſtore the Half to his Fellow: For, as 
- the" Law giveth him Right only to half the Land, 
ſo it gixeth him Right only in Conſcience to the 
"half Profits: And yet nevertheleſs it eanndt be 
aid in that Cafe; that the Law is againſt Con- 
feience for the Lewinever willeth, ne command- 
eth that one ſhould take all the Profits, but leav- 
eth it to their Conſcience; | fb that no Default can 


de found in the Law, but in him that taketh all 


the Profits to himſelf may be aſſigned Default, 


-who is bound in Conſcience to reform it, if he 


Will ſave his Soul, though he cannot be compel- 
- kd thereto by the aw. And therefore in this 


- Caſe and other like, that Opinion which ſome 
haye, that they may do with Conſcience all that 
they hall not be puniſhed for by the Law if they 
do it, it is to be left for Conſcience; but the 


| Law i is not to be * for Conſcience, - + + 


Alſo. 
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Alf many Men think, that if, a, Man, haze 
Land that another; hath Title to, if he that hath. 
the Right ſhall; not, by the Action that is given | 


him by the Law to recover his Right by, reco- 
ver Damages, that then he that hath the Land 
is alſo diſcharged of Damages in Conſcience; and 
that is a great Error in Conſcience; for though 
he cannot be compelled to yield the Damages 
by no Man's Law, yet he is compelled, thereto 
by the Law of Reaſon, and by the Law of God, 
whereby we be bound to- do as wwe would-be; daue 
to, and that we ſhould: nat covet eur NVeig blau 8. 
Gods. And therefore if Tenant in ail be diſ- 


ſeiſed, and the Diſſeiſor dieth ſeiſed, and then 


the Heir in the Tail bringeth a Fermedon, and re- 

covereth the Land, and no Damages, ſor the- 
Faw giveth him no Damage in that Caſes. yet 
mages to the Heir in Tail from the Death of his 


Anceſtor. Alſo it is taken by ſome Men, that 


the Law muſt he leſt for Conſcience, where the 


Eaw doth. not ſuffer a Man to deny that he bath 


before affirmed in Court of Record, or fon that 
he hath wilfully ex eluded himſelf thereof for ſome 
other Cauſe: As if the Daughter that is only 


Heir to her Father will fue, Livery with ber 


Siſter that is a Baſtard, in that Caſe ſhe ſhall not 


after be received to ſay that her Siſter is a Baſtard z; 


inſomuch that if ber Siſter take Ilalf the Land 
with her, there is no Remedy againſt her by, the 


Law. And no more there is of Diverſityin other 
Eſtopples, which were too long to rehearſe now. 


And yet the Party that MAY take Advantage by 


Conſcience to forfake that Advantage, oſpe- 
cially if he were ſo eſtopped by Ignorance, and 


not by his own. Knowledge and Aſſent. £, F or 
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8 51 LODUIEM. 
medy to him that is — wes the: 3 

| — that the other hath ” Right unto the 

1 Thing that is in Variance betwiat them. 

i And it is to be underſtood, that the Law is to 

dae leſt for Conſdience, where a Thing is tried 


| and found by Verdict againſt the Truth; for in 
Il che Common Law the Judgment anuſt be given 
i according as it is pleaded and tried, like as ũt: is in 
other [Laws that the Judgment muſt 1 
= 8 11 to that that is pleaded and praved. 
Andsit is to be underſtood, that the — 
«Side left: for | Confoience,- whete- the. Cauſes of 
| the Law doth ceaſe: For when the Cauſe of the 
i118 »Daw.doth'ceaſe; the Lawalfo doth ceaſe in Conſci- 
eenden as uppeusdth by this Caſe hereafter following. 
A Man maketh a Leaſe for Ferm of Liſe, and 


| -afttr a Stranger doth Waſte; wherefore the Lef- 


fee bringeth an Action of Frefpaſs, and hath 
it Judgment to recover Damages, having regard 
e be Reverfion: And (he ſhall yield to him 

2 the —— after bee in — Rever- 


dieth, ſo 

A Ns ae Nerion and 1. is Sen extin 
Then the Tenant for Term of L. though | 
may ſue Execution of the faid Judgment b 4 
| "Law; yet he may not do it by Conſcienc 
1 in Conſcience he may take no more than 
145 - hurted by the ſaid Treſpaſd, beeauſe he is live ' 
0 charged over with treble Damages to his Leſſor. 
iy! Alſo it is to be underſtood, / where a Law is. 
2" - grounded upon a Preſumption, if the Preſump- 
b tion be untrue, then the Law is not to be hol- 
| den in Conſeience. And now I have ſhewed 
1 thee fomewhat of the Queſtion, that is to ſay, 
1 where the Law ſhall be ruled after Conſcience, 
1 c 
| 5 0 vers 


Ne- . Time, halbrit eee 
Ig- _ »Confſertnets : gente ei 3615 mid o BE,t 

the Doc. Les, verily, very many, whereaf thou 
haſt::recitad one befare, where a. Thing that is 

to ] untrus is pleaded and proved in which Cafe 
ed Judgment muſt be given according, as wall in 
in the Law Civil as inithe Law Ganon. And ano 
n ſtczher Caſe is, that if the Heir makernat his An- 
in — 4 ventory, he ſhall be bound after the Law Civil 
a tc all the Debts, though the Goods amount not 
d. to ſo much; and the Law Canon is not againſt. 
1s | that Law: And yet in Confeience, the Heir, 
| which in the Laws of. England is called an Ex- 

— is not in that Caſe charged with che Debt, 

1 ording to the Value of the Good. And 

= -pray'ithee ſhew) me forme Caſes where Gon- 

ſciente ſhallbe ruled after Law. 

Stud. I will with good - will hey thee - fome- 

nchat us ru geen eee S ni Sp 
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1 40 be. —.— after: the Law... 

MK dusm: en n Fe 
"HE eldeſt Son ſhall have and enjoy his 
| Fathers Land at the Common Law. in 
9 — as he hall in the Law. And in- 

Burgb-Engliſ the unge, Son ſhall enjoy the 

* Inheritance, and that in Conſcience, And in 

Gavelkind all the Sons ſhall inherit the . 

b as Daughters, at the Common Law 
and: that in Conſcience. And there can be no. 
other Cauſe afligned why Confeience i in the firſt 
Caſe is with the eldeſt Brother, and in the ſf- 
cond-with the younger Brother, and in the — 
4 1 | | : © 
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Caſe with all the Brethren; but becauſe the La 
of : England, by Reaſon of -divers'| Cuſtoms; doth 
 fommetime give the Land wholly: to the eldeſt 
Son, ſometime: to the youngeſt, and ſometime to 
all. Alſo if a Man of his meer Motion make a | 
Feoffment of two Acres of Land lying in two 

_ ſeveral Shires, and maketh Livery of Seiſin in the 
one Acre in the Name of both; in this Caſe the 
Feoffee hath Right but only in the Acre whereof 
7 of Seiſin was made, becauſe he hath no 

Title by the Law: But if both Acres had · been in 
one Shire, he had had good- Right to both. And 

in theſe Caſes, the 1 of — rome 
the Diverſity of Conſciencł. 1 95190 

Alſd if a Man of his meer Motion make: a 

Feoffment of a Manor, and faith not, 10 have and - 
t Bold, &c. with the Appurtenances; in that 
Caſe the Feoffet hath Right to the demeſne Lands, 
and to the Rents, if there be Atturnments, and 
to the Common pertaining to the Manor; but 
he hath neither Right to the Advowſons appen- 
dant, if any be, nor to the Villeins regardant. 

Baut if this Term, with the Appurtenances, SI 

| *een in the Deed, the Feoffee had Right in C 

i Feience- as well to the Advowſbns and Villeins, as 

If do the} Reſidue of the Manor: But if the King 

Wh of his meer Motion give a Manor with the 

| Appurtenances, / yet the Doenee hath neither 

ERighe in La nor Conſcience. to the Advow- 
Il} — Villetns. And the Diverſity of the 

Uh Law in theſe Caſes makes the er of Con- 

if ſcience. iir 4k 

_ 2 make a+ Lexke Gor Few, of 
Vears, yielding to him and to his Heirs a certain 

Rent, upon Condition that if the Rent be behind 

by forty Days, &c. that then it ſhall be lawful to 

| —the Leſſor and his Heirs to re- enter; and after 

| * "the; 


— aa 
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CBA. 63 
the Rent é behind, the Leſſur aſketh the Rent 
ecbrding to the Law; and it is not payed; the 
Leſſor dleth; his Heir entreth; in this Caſe his 
Entry is lawful both! in Law and Conſciencs, 
But if the Leſſbr had died before he had demand- 
ed the Rent; and his Heir demand the Rent, and 
becauſe it is not payed he re- entrethꝭ in that 
Caſe his Re. entry is not hwful neither in Law 
nor OConſcience. Ni vo und ine ni He: 10³ f 
Alſo if the Tenant in Dower: ſow her Land, 
and die before the Corn is ripe; the Corn in Con- 
ſcience belongeth to her Executors, and mot / to 
him in Reverſion: But otherwiſe it is in Con- 
ſcience of Graſs and Fruits. And the1Diverſity . 
2 of che Law en there alſo the Divexſity in 
8 . : Conſcience; '' n 1 ot S 10 3:armftc 34 
4 Alſo if a Man feißd of Lands in his Demeſne 
as of Fee bequeath the ſame by his Laſt Will 60 
another, and to his Heirs, and dieth; in this 
Caſèe the Heir notwithſtanding the Will hath 
Right to the Land in Conſcience. And the Rea- 
„ is, becauſe the Law judgeth that Will to be 
od; and as it is void in the Law ſo it is void 
Conſcience. ere n N a n ond 
Alſo if a Man grant a Rent ſor Term of Liſe, 
and make a Leaſe of Land to the fame Grantee 
| for Term of Life, and'the-Tenant alieneth both in 
: 8 Fee; in this Caſe he in the Reverſion hath good 
| Title to the Land both in Law and Conſcience, 
and not to the Rent, And the Reaſon is; becauſe 
the Land by the Alienation is forfeited by the 
Law to him in the Reverſion, and not the Rent. 
Alſo if. Lands be given to two Men, and to a 
Woman in Fee, and after one of the Men enter - 
marrieth with the Woman, and alieneth the 
Land, and dieth; in this Caſe the Woman hath 
Right but only to the third. Part; But if the 
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bindeth all them that be under the Law. in the 
DOourt of Conſcience, that is to ſay, inwardiß; 
in his Soul. And therefore it is ſomewhat to- 


er DIALOGUE N— 


Man and the Woman had been married together 
before the firſt r 
withſtanding the Alienation of her Huſband, 
ſhauld have had Right in Law and Conſcience to 
the one Half of the Land. And ſoin theſe to Caſes. 
Canſcience doth follow the Law of the Realm. 
Alſo if a Man have two Sons, one before Eſpou- 
als, and another after Eſpouſals, and after the 
Father dieth ſeiſed of certain Lands; in this Caſe 
the. younger Son ſhall enjoy the Lands in this 
Realm, as — — in Law, and 
rr 
born aſter Eſpouſals w of this 

the very Heir, and the elder Son is a Baſtard. 
And of theſe Caſes and many other like in the 
Laws of England may be formed the Syllogi/m of 
Conſcience, or the true Judgment of Conſcience, 
in this Manner. Sindergſit miniſtreth the Major 


thus, Right wiſeneſs is to be done to every — 


Upon which Major the Law of England 
ſtrath the Minor thus, the Inheritance — 
eth to the Son born after Eſpouſals, and not to 
the Bon born before Eſpoufals: Then Conſci- 
ence. maketh the Coneluſion, and ſaith, There 
ſore the Inheritance is in Conſcience to be given 
to the Son born after Eſpouſals. And ſo in 1 5 


Euſes inſinite maybe formed by the Law the . 
n or the Right Judgment of Conſcience: 


Wherefore: they that be learned. in the mph: 


the Realm (ay, that in every Cafe where any 


Law is ordained ſor the Diſpoſition of Sana. | 
Good:,:: which; is not againſt the Eaw of. God, 
nor ꝙet ageinſt the Law of Reæaſon, that the La 


marxd,. that ſpiritual Men have. not endeavoured- 
themſclves- 


theniifabves im Fime paff 


N K PE R XXI. 6p 
tonbave mere Mace! 


leder of the ofthe Kings Laws cha the ue dend. 
eee For by the Nriorasee ee 
of t be oft · times ann of that that iould 


to them for Counſel. And now, n ſMmuttr 
I have anſwered to thy Queſtions as well as can; 
I pray thee that thou wilt ſheẽw me 1 


in divers Cafes formed upon the Law 7 
vrherein Iam in er these 
in in Conſdletes, :s teln 

: Do#F, Sbe vy me thy Quetions and 1 will ſay 
25 me thinketh therein. 2777 219H v S 
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Stud, Infontthat: eee eee 


the Money thereof buyeth other Land of grehteri 


Value than the firſt was, and taketh dhe Profits 
N thereof; wWhethe 


r may the Infant aſic his fiiſt Land 
again in Cohſelence, as he may by the Da. ee 
Doc. What thinkeſt thou in that Quaſtion ? 


Stud. Me ſeemeth that, foraſmuchas the Law: 
of Exgland in this Article is grounded upon 4 


1 


Preſumption, that is c ſay, that Infants com 
— they be of the Age of tw 
Years be not able 20 lves, that yet, 
foraſimich 4s that Preſumption faileth:ir-this In- 


fant; that he may not in this Qaſe with! Conſei- 
ence aſk the Land again that he hath dere E 
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* — hath Reaſon and Wiſdom?! 
— himſelf, ſelleth his Land, and with 
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Dog. Is not this Sale of the Infant and - the 
Feoffment made. n mi "ny 1 1 wer 
able in the Law? 

Sund. Ves verily... 

Dat. And if the Feoffee dens no 1 00 * the 
Hein, nor by the Feoffment made thereupon, 
whereby ſhould he then have 2 anon 2s 
-thou-+thinkeſt? _ 

Stud. By Conſcience, as me thinketh, fas the 
Reaſon, that, I have made before. E 28 
Doet. And upon, what /Law fhould that Con- 
ſcience be grounded that thou ſpeakeſt of ? For it 
cannot be grounded by the ey of the Realm, as 
thou haſt ſaid thyſelf. - And me thinketh that it 
cannot be grounded upon the Law of God; nor 
upon the Law of Reaſon: For Feoffments nor 
Contracts be not grounded upon neither of thoſe 
Laws, but upon the Law of Man 
Stud. After the Law of Property was ordain- 
el, the People might not eonveniently live. toge- 
ther without Contracts; and therefore it ſeemeth 
that Contracts be grounded upon the Law of 
Beaſon, or at leaft upon the Law that is called 
J. gentium. Maa) veſt 

Deo. Though Contracts be . upon 
"the Law that is called Jus gentium, becauſe they 
be ſo neceſſary and ſo gene among all People; 


upon the Law of Reaſon: For though the Law 
called Jus gentium be much neceſſary for | 
People, yet it may be changed. And. there 

if it were ordained by Statute; that there ſhould 
he no Sale of Hand, ne no Contract of . Goods, 
and if there were, that it ſhould be void; ſo 
chat eyery Man ſhould continue ſtill ſeiſed of 
his Lands, and poſſeſſed of his Goods; the Sta- 


that 


yet that proveth not that Contracts be grounded 


tute were amd And then if a Man /againft 0 


1 , ]«—« 4 


: "impanelfed upon an Inqueſt, and the 
ſues be leyſed upon him in the Reverfion in Cen 


ſeienoe, as they may be by the Law? wr) I as; 
Dod. If they may belevied by the Law, whit 


may be levied by Conſcience, -- i 


C H A'POBIR: An. % 


that Statüte ſold his'Land for à gur bf u 
yet the Seller might lawfulhy re retain Land 
cording to the Statute: and then he Were bound 
to no more but to repay the Money that HE re- 
ceived, with reaſdnable Ex xpenices i in Neher "Behalf. 
And ſo in ke wiſe me thinketh that in this 

the Infant may with good Conſcience fe- enter 
into his firſt Land; becauſe the Contract after the 
Maxims of the Faw of the Realm is void; for, 
as I have heard, the Maxims of the Law be f 
as great Strength in the Law as Statutes, © And 
ſome think that in this Caſe the Infant is bound 
to no more, but only to repay the Money to him 
that he ſold his Land unto, with ſuch reaſonable 
Coſt and Charges as he hath ſuſtained by Reaſon 
of the ſame. But if a Man ſell his Land by a 
ſufficient and lawful Contract, though there Jack 
Livery of Seiſin or ſuch other Solemnities of the 
Law, yet the Seller is bound in Conſcience to 
perform the Contract. But in this | Cafe the 
Contract is "ſufficient; and ſo me thinketh great 
Diverſity" betwixt the Caſes. SUR 
Stud. For this Time I bold me wand wit 


thy Opinion, ks ta 
how wens d eſotuno abe 8. 3 


een u 
4 The ſecond Nel, of the e Student. ny 
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F a Man that hath Lands for Term of Life þ k 
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Fug Land; Bea two Titles run together, 
*the ak Fi + et gow 3 red. And i in this 
Eaſe the Title of him in the Reverſion is be- 


fore the Title of the Forfeiture of the Iflues. 
po therefore I doubt ſomewhat whether hay 
de Iawfully levied. _ 1 
e By that Reaſon it ſeemeth thu art in 
Bae Me the Law is in this re <a F but. that 
muſt neceſſarily be known, for elſe it were in 
vain to argue what Conſcience will therein. 
Stud. It is certain that the Law is ſuch; and 
Fo it is likewiſe if the Husband forſeit Iſues, 
and die, thoſe Iſſues ſhall be levied on the Lands 
of the Wife. N 
Dot; And if the Law be dich, it k eth 
that Conſcience is ſo in like wiſe; For ſith it 
is the gre that for nne of J . 1 


— . — s 


pearance. ge Pan it ſeemeth not incon- 
venient nor againft | Conſtience, though the 
Law be, that ſe Iſſues ſhall be levied of 
him in the Reverſien, for that the Condition 
was ſecretly underſtood i EE the Law to paſs wi with 
.the Leaſe, when the. Lea was made. And 
therefore it is for: the 2 to beware, and to 
t the Danger at the making of the Leaſe, 


prevent | 
or elſe it ſhall be adjudged his. own Default, 


And then this articular Maxim whereby ſuch 
Iſſues ſhall be levied upon him in the Reverſion, 
n ISR 
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tom the general Maxim that thou l 
bred: before,” that is to ſay, Nane . 
Titles run together, that che eldeſt. Title by 
be preferred; and ſo in this Caſe the general 
Maxim in the Point ſhall hold no Place, neither 
in Law nor in Conſtience, for by this. parti- 
cular Maxim the Strength of the” general 
Maxim is reſtrained to every Intent, that  is- 
to fay, as well in Law as in C cience. 4 Bo 


EMAP, XxX. 
111 1 The third” Queſtion of 1 the Sadat. 


51. 25 a Tenant for Term of Life \ or for 


of Years do Waſte, whe 
be bold d by the Laws to yield to hint i 322 
verſion treble Damages, and ſo ſhall forfeit the 
1 Place waſted; A he i is e wh in Con- 
ſclence to pay thoſe amages, and to re 
Plac 17 immediately after the Wand dogg as 
as He is in the fingle Dania es, or that he is ee. 
boung thereto till the treble © Dante ib FR 
waſted be recovered in the King's' Court? 
Doci. Before judgment given 4 the treble! 


Da and of the Place wa 
biin, in Conſcience to pay then, for it is u 
ay : But it 


I! 1 be g wen 50 a 
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„Stud. Whether may he that kath offended 
againſt ſuch a Statute Penal, defend the Ac- 
tion, and hinder the Judgment, to the Intent 
he would not 9 the W cg gs mer | 
8 I; 
. Doe. If the Adion be taken nedt witkly ac- 
to the Statute, and upon à juſt Cauſe, 
the Defendant. may in no wiſe defend the Action, 
unleſs: he have a true dilatory Matter to plead, 
which ſhould be hurtful to him if he pleadeth 
not, though he be not bound to Pay” <ho Petlal- 
* till i it be recovered. 1 


* 


c HA P. XXIV. 1 
4 The fourth Quefion N the Student. 4 


22 2 Man enfeoff other 4 certain fc ar 
upon Condition, that if be enfeoff any 


other, that it may be lawful. for the Feoffor and 


his Heirs to re-enter, &c. whether. is this Con- 
dition good in Conſcience, though it be void in 
the Law? 
Dad. What is the Cauſe why this Condition 
is void in the Law? 
Stud. The Cauſe is this, b the Law it is inci- 
dent to every State of F ha ple, that he that 
hath the Eſtate may lawfully by the Law, 
and by the Gift. of the Feoffor, make a Feoff- 
ment thereof: And then when. the Feoffor re- 
ſtraineth him after that be ſhall make no Feoff.- 
ment to no Man againſt his on former Grant, 
and alſo againſt the Purity of the State of a 
Fee-ſimple, the Law judgeth the Condition to 
be void: But if the Condition had been, that he- 
ſhould not have infeoffed ſuch a Man or ſuch a 
5 Man, 


_ 
* 
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Man, that Condition had / been good, ſor yet he 


win eee i ee 16 A 


D. Thoveh the dd Condition be again 


this "fe of the State of à Fee-fimple, and al- 
ſo againſt the Law; nevertheleſs it is not againſt 
the Hl that the Parties agreed upon, and 
that at the Time of the Livery. And foraſmuch 

ag the Intént of the Parties was, that if the 
Feaſtee infeoffed any Man of the Land, that the 
Feoffor | ſhould enter, and to that Intent the 
Feoffee took the State, and after brake the In- 
tent; it ſeemeth that the Land in Conſcience 
ſhould return to the Feoffor. 

Stud. The Intent of the parties in the 
Laws of England is void in many Caſes: that 
3s to lay, if he be not ordered accordi 0 the 
Law. And if a Man of his meer otion, . 


without any Recompence, intending to give. 
Lands to another and to his Heirs, make a 


Deed unto him, whereby he giveth him — 4 
Lands, to have and to hold to him for ever, in- 


- tending chat by the Word for ever the Feoffce 


ſhould have the Land to him and to his Heirs ;- 
in this Caſe his Intent is void, and the other 
ſhall have the Land only for Term of Life. Al- 
ſo if a Man give Lands to another, and to his 
Heirs for Term of twenty Years, intending that 
if the Leſſee die within the Term, that then 
his Heirs ſhould enjoy the Land during the 
Term; in this Caſe his Intent is void, for, 
by the Law of the Realm all Chattels real 


and perſonal ſhall go to the Executors, and not 


to the Heir. Alſo if a Man give Lands to a Man 


and to his Wite, and to a third Perſon, intend- 
ing that every of them ſhould take the third Part 


of the Land as three common Perſons ſhould,- 
his _ is void; for the Husband and the 
Wife, 


k 
* N 
a 
— — — — — — — — — —mm tontocnnnt ne —— 
— — — — Dre per — — —— —.— — . — 5 
22222 ³ Ä on Ie EIT IT = Tc 
__ *. +132 n HE. 34 <6 . . 2 "EG ; — I — ws x 
3 8 2 F f ⁰˙ mA. ¶ ͤ .. SER 


eo 
8 
1 
15 
1 4 
Aq 
1 
28 
+3 
N 
* 
7 þ 
£2. 
44 
A 
"3% 
4 4 
* 
4 
dc. " 
1 
2'Þ 
4, 
t 


— — — 


7 Ao 41 


in de Law, ſhall tale only 
2 bal and the third Perſon the other half, 
But theſe Caſes be always to be underſtood where 
the ſaid. Eſtates be made without any Recom- 


the Intent of the Feoffor ĩs ounded 2gainſt* the 
Law and that there is no R appoint- 

ed for the Feoffment, — — 
bath neither Right to the Land by Law nor Con- 
ſeience: For if he ſhould have it by Conſcienee, 
that Conſcience ſnould be grounded upon the Law 
of Reaſon;- and that it cannot, for Conditions be 
not grounded upon the Law of Reaſon, but upon 
the: Maxims and Cuſtoms of the Realm; and 
therefore- it might: be ordained by Statute, that 
ali Conditions made upon Land-ſhould be void; 
Andi when-a Condition is void by the Maxims' 
of the Law; it is as fully void to every Intent, 
as if it were made void by Statute: And ſo me- 
_ thinketh that in this Caſe the Feoffor hath no 
Might to the Land in Law nor in Conſcience; | 
Dai I am content thy Opinion ſtand, till 
we ſhall have hereafter rr wy _ 
e in erg | 


2 * . » 4 


en. xxy. 
4 The fe. Bien of the Student. 


Stud. T.E a ian Win aden be leaks 
according to the Statute, and no Ciaim 
made within five Years, & whether is the Right 
of a Stranger extincted there ee | 
it is in the Law? | 
Dec. Upon what Conſideration Was s chat Sa- 
tute made. > 


v$ W735 


13 Stud. 


And foraſmuch as ini this prinripal Caſe 


. 2 


CHAPTER XXV. 7; 

Stud. That the Right of Lands and Tenements 
might be the more certainly known, and not to be 

fo uncertain as they were before that Statute. 

Doc. And when any Law of Man is made for 

a common Wealth, or for the good Peace and 
Quietneſs of the People, or for any Inconve- 
nience or Hurt to be ſaved — 85 = . 
is ; though percaſe it extin& the Right of 2- 
8 and muſt be kept in the Court of Con- 
ſcience : For, as it is ſaid before in Chap. 4. by 
Laws right wiſely made by Man, it appeareth 
who hath Right to the Lands and Goods; for 
whatſoever a Man hath by ſuch a Law, he hath. 
it right wiſely ; and whatſoever he holdeth againſt” 
ſuch a Law, he holdeth unrightwiſely. And fur- 
thermore it is faid there, all the Laws made by 
us Man which be not contrary to the Law of God, 

S muſt beobſerved and kept, and that in Conſcience, 
and he that deſpiſeth them deſpiſeth God, and he 
that reſiſteth them reſiſteth God. Alſo it is to be 
underſtood, that Poſſeſſions and the Right thereof 

| are ſubject to the Laws, ſo that they therefore 
ik with a Cauſe reaſonable may be tranſlated and 
| altered from one Man to another by Act of the 
Law. And of this Confideration that Law is 
grounded, that by a Contract made in Fairs and 
Markets the Property is altered, except the 
Property be to the King, fo that the Buyer pax 
5 Toll, or do ſuch other Things as is accuſtomed 
ied there to be done upon ſuch Contracts, and that 
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mt in the Law Civil there is a like Law, chat if a 


as Man have another Man's Goods with a Title 
cmree Years, thinking that he hath Right to it, 

ta- be bath the very Right unto the Thing; and that 
A was made for a Law, to the Intent that the 
Property and Right of 9 ſhould not be un- 


certain, 
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_ to thy Que 


be among the People. And foraſmuch as the. 


Laid Statute was ordained to give a Certainty of 


Title in the Lands and Tenements compriſed in 
the Fine, it ſeemeth that that Fine extinctetk 
the Title of all other, as well in Conſcience, as 
it. doth in the . And ſith I have anſwered 
I pray thee let me know thy 
Mind in one n concerning tailed Lands, and 
n trouble thee no farther at this Time. 


CHAP. XXVI. 


4 A Queſtion made by the Doctor, how certain 
"Recoveries that be uſed in the King's Courts 
to defeat tailed Land, may * with Con- 
eiae. 


* * heard ſay, That 3 a Man that is 
ſciſed of 1 in the Tail ſelleth the 1 
that it is commonly uſed, that he that buyeth 


the Land, ſhall, for his Surety, and for the 


avoiding of the Tail in that Behalf, cauſe ſome 
of bis Friends to recover the faid Lands againſt 
the ſaid Tenant in Tail: Which Recovery, as 


I have been credibly informed, ſhall be had 


in this Manner, The Demandants ſhall ſup- 
poſe in their Writ and Declaration, that the 
Tenant hath. no Entry but by ſuch a Stranger 
as the Buyer ſhall! liſt to name and appoint, 
where indeed the Demandants never had Poſ- 
ſon thereof, nor yet the ſaid Stranger. And 


theceupon the faid - Tenant in Tail ſhall ap- 
peur in the Court, and by Aﬀent of the Par- 


ties ſhall vouch to warrant one that he know- 
eth-well hath nothing to yield in Value. And 


the — ſhall appear, and the Deman- 
dants 


vas "7 y_— k 4 L nn Lad = YG PX — 
* 2 % * * 
7 


. voureth ſuch feigned Recoveries ? ' 


ault, . becauſe it is a Default "abs of 
55 als be the D 1 N f 
ment to recover agai | 8 Rt 

V) over in Value againſt it the” Vauchee* To 
udgment and. Recovery in Value 1 "is tak 8345 | 

Bar of the Tail for ever,” How r 
| wh ore be taken, that the Law ſtandeth b We 
Conſcience, that as it ſeemeth, alloweth and fa- 


= 


Stud. If the Tenant, in Tail {ell Oy, Land fc | 
a certain Sum of Money,, as as is agreed Fer 
them, at ſuch a Price as, is commonly ey; of 
other Lands, and for the Surety of the Sale ſuf- 
fereth ſuch a Recovery as is aforeſaid; What is 
the Cauſe that moveth thee to doubt whether t 
ſaid Contract, or the Recovery made thereupo 
for the Surety of the Buyer that _ truly pa 
ed his Money for the fame, tho ud hp + with 
Conscience * py T Sr 
Doct. Two Things cauſe ths to doubt theres 
in. One i is, for that after our Lord had given 
the Land of Beheſt to Abraham and to his Seed, 


that is to ſay, to his Children, in Poſſeflion' _— 


way to continue, he faid to Moſes, as it af 
eth Levit. 25. The Land ſhall” not FA fold for” wer, 


far, it is mine: And then ou r Lord igned a 


certain Manner how the Land might be tedeemed 
in the Year of Jubilee, if it were ſold before. 


And forafmuch as our Lord would chat the 
Land fo given to Abraham and his Children | 
ſhould not be ſold for ever, it ſeemeth that he 
| doth. againſt the Enfample of God that alieneth 
or (ce. the Land 5 is given to him and to 

+. his 


* 


a 5 
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his Children, as Lands entailed be given. 
Another Cauſe is this: It appeareth by the 
Commandment of God, that Thou ſhalt not co- 
ver the Houſe of thy Neighbour, &c. And if that 
Concupiſcence be prohibited, more ſtronger then 
the unlawful taking and with- holding thereof 
is prohibited: And foraſmuch as tailed Land, 
when the Anceſtor is dead, is a Thing that of 
Right is belonging to his Heir, for that he is 
Heir according to the Gift, how may the Land 
with Right or Conſcience be holden from him ? 
Stud. Notwithſtanding the Prohibition of Al- 
mighty God, whereby the Land that was given 
to Abraham. and to his Seed might not be aliened 
for ever, yet Land within walled Towns might 
lawiully. be aliened for ever, except the Lands 
e the, Levites, as appeareth in the | ſaid , 25th 
Chapter, of Leviticus, And ſo it appeareth that 
he ſaid Prohibition was not general for every 
Places and that among the, Jeu. And it ap- 
Peareth alſo that it was given only to Alrabam 
2nd his: Children, and ſo it Was not generall 
to Al People. And it appeateth alſo, that it 
extended not hut only to the Land of Pro- 
miſſion, as it appeareth by the Words of the 
laid Chapter, where it is ſaid thus, All the 
Region of our Poſſeſſion ſhall be fold under the 
Condition of | Redeemang ; W hereby appeareth that 
Lands in other Countries, be not bound to that 
Condition; and as they be not bound tò that 
Condition, by the ſame Reaſon it followeth that 
they be, not bound to the ſame. Sugceflion, 
Therefore that ſaid Law, that wills that the 
Land given to Abraham and to his Seed ſhall 
not be ſold for ever, bindeth no Land out of | 
"the Land of Promiſſion; and ſome Men will | 
ſay, that ſithen the Paſſion of our Lord was 


5 i 
"> 
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promulgate and known, bindeth not there. 
And to the ſecond Reaſon, which is groundefl 
upon the Commandment of God; it muſt 


needs be granted that it is not lawful to 


Man unlawfully to covet the Houſe of his Neigh- 
bour, and that then more ſtronger he may not 
unlawfully take it from him. But then it re- 
maineth for thee to prove how in this Caſe 
this tailed Land that is fold by his Anceſtor, 
and whereof a Recovery is had recorded in the 


King's Court, may be faid the Lands of the 


Heir.. - 5 | | 

Def. That may be proved by the Law of 
the Realm, that is to fay, by the Statute of 
W:Jtm. 2. cap. 1. where it is ſaid thus. The 


Will of the Giver _ contained in the 
be 


Deed of his Gift ſhall be from henceforth ob- 
ſerved, ſo that they to whom the Tenements 
be ſo given ſhall not bave Power to alien, but 
that the Lands after their Death ſhall remain to 
the Iſſue, or return to the Donor, if the Iſſue 


fail. By the which Statute it appeareth evi- 


dently, that though they to whom the Tene- 


ments were ſo given aliened them away, that 


et nevertheleſs they in Law and Conſcience, 
ja Reaſon of the ſaid Statute, ought to remain 
to their Heirs, according to the Gift; for it is 
holden commonly by all Doctors, that the Com- 


mandments and Rules of the Law of Man, or 


of a poſitive Law that is lawfully made, bind 
all that be Subjects to the Law according to 
the Mind of the Maker, and that in the Court 
of Conſcience. | | $2 
Stud, Doſt thou think that if a Man offend 
againſt a Statute Penal, that he offendeth in 
Conſcience? Admit that he do it not of a wil- 


ful Diſobedience, or that he will not * 8 


D 3 


25 > Lö sur 1 


—— — 


Law: For if he do it of Dilobedience, T think 
he offendeth. 15 N 
Dol. If it he but only. a Statute that i is called 
Fallon, it bindeth not in Conſcience to the 
Payment of the Penalty, till it be recovered by 
the Law, and then it doth bind in Conſcience : 
But if a Statute be made principally to remedy 
the Hurt of one Party, and for. that Hurt Ki 
giveth, a Penalty to the Party, in that Caſe the 
Offender of the Statute is bound e 


reſtore the Damages to the Value of the H 


as it is the Statute of Waſte; but. the Pe- 


ly above the Hurt he ir not bound to pay till 


n 12 it is faid before, But 


Ftatutes, by the which it is Aſfigned who ſhall 

Have Bitte or Property to theſe Tad and Te- 

nements, or to hes s Fg Chattels, if it te 
mot againſt the Law of N nor againſt 
Aaw of Reaſon, bind them tha . NT 


ch 2 


Law in A and {cience. © 
tatute is the Statute of V Wi 2. 1 
-we. have, treated before 3. wh erefore it muſt” be 
obſerved. y Conſcience. WY 
Stud. But ſome. bold. bs the Stztute of 
Haim. 2. was made a Singularity re de 
ſumption, of many that 7 at the W 

ment, for exalting and magnifying of their o 


Blood; and therefore they {: *.* that that 5 
Fute made by ſuch a Pre um tion N 
e | * Ay 3 br g. 

VDacr. 1 is v 


e was. 15 5 | 


be of a a very 
or ʒat the EIS 0 


Gen Fer 


not judge of the inward intent of the 


Ons mi or r d 5 &Xv* 0 7 4-97 


the common Wealth of all the Reality; and 
firſt in the King, the which in the faid Parlia- 
ment was the Head, and moſt chief and princi 

Part of the Parliament, (as he is in every Parlia- 
ment) cannot be noted to be ſuch Intent: For 
it is not neceſſary, nor was it not then in Uſe, 
that Lands of the Crown ſhould be entailed. 


And in Spiritual Men, ne yet in certain Bur- 


geſſes and Citizens of the ſaid Parllaniedt, 


which at that Time bad no Land, there can 


be noted no ſuch Singularity : Nor yet in the 
Noblemen, and 9 el other a 
were of the ſaid Parliament, and had Lands and 
Tenements. It is not good to judge in certain 
that they did it of ſuch Preſumption; but it 
is good and expedient in this Caſeb as it 1 in 
other Caſes that be in Doubt, to held che 
ſurer Way, and at is, that it was nne ef 
Charity, to the Intent that he nor we Helps 
of him to whom the Land was given, fou 
not fall into extreme Poverty, and thi her . 
run into Offence againſt God. And*though 

were true, as they lay, that it was not made ef 
Charity, but of Preſumption and 'Singulurity, 
as they ſpeak of: Nevertheleſs, foraſmuch as the 


Statute is not againſt the Law of God, nor . 


gainſt the Law of Reaſon, it muſt be obſerved 
by all them that be Subjects unto that Law. 
For, as John Gerſon, in the Treatiſe that he en- 
titled in Latin, De vitd ſpirituali Animæ, the 
fourth Leſſon, and the third Corollary, ſaith, 

that God wills that Makers of Laws judz c 
of outward Things, and reſerve ſecret 
to him. And ſo it appeareth that Man 


but of ſuch Things as be apparent and certain: 
But it is not apparent that there was any ſuch 
ng 7 09 corrupt 
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corrupt Intent in the. Makers of the ſaid Statute: 
How may it therefore be faid that the Law is 
good or rightwiſe, that not only ſuffereth ſuch 
againſt the Statute, but alſo againſt the 
| Commandment of God? _ 

Stud. To that ſome anſwer and ſay, that 
when the Land is, fold, and a Reco.ery is had 
. in the King's Court of Record, that 

it-fufficeth to bar the Tail in Confiences for 
they ſay, that as the Tail was firſt ordained by 
the Law, 0 they fay that by the Law it is . 
. pulled Gin. 

Doct. Be thou thy. ſelf Judge, if in that Cale 
there be. like Authority in the making of the 
Tail, as there is in the adnulling thereof: For 
it Was was ordained by Authority of Parliament, 
| vhich is alway taken for the moſt high 


the w 
| Cour” in this Realm before any , other, and 


it is adnulled by a, falſe Suppoſal for that, 
that” they that be named Demandants ſhould 
avs Right to the Land, Where in Truth | 
never 921 Right thereto: Whereupon followe 
2 falſe Suppofal in the Writ, and a falſe Sup- 
poſal in the Declaration, and a Voucher to war- 
Taft by Covin of ſuch a Perſon as bath no- 
to yield in Value; and eras. by 
Covin and Colluſion of the Parties follo 


che Default of the Vouchee, by the which De- 


fault the Judgment ſhall be given. And ſo all 
the Judgment is derived and grounded of the 
untrue Suppoſal and Covin of the Parties, 
hereby the Law of the Realm, that hath or- 
dained ſuch a Writ of Entry to help them, that 


have Right to Lands or Tenements, is defraud- 


ed, the Court is deceived, the Heir is diſherit- 
ed, and, as it is to doubt, the Buyer and the 


Seller _ Heirs and 3 n Know- 


ledge 


4 
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4 "y 4% 
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we 5 the eh d. 0 . 1 9 
And verily T have 1 15 Ties 5 


ter the Law of the Realm fuch' e Qu 


be no Bar to the Heir in the Tail, if” the Law 
of the Realm might be therein indifferently 
heard. 

Stud. I cannot ſee but that after the Taw 0! of 
the Realm. it is a Bar of | e Tail; he ben 
the Tenant in Tail hath vouched to W 
y, and the. Vouchee hath. appeared. and” e wa 
into the Warranty, and after hath made De- 
fault in deſpite of the Court, whereupon. Jos 


ment is given for the Demandant Ain 


e agai 5 | 

the Pat note aer bring his N eh 7 
= the Lands e * ifter t x Fg 
ee purchaſeth Lands, then ſhould” the He 
alſo have Execution againſt pa, to the 9 97 
of the Lands entailed, as Heir & his 
that was Tenant in the fir AQ ion, A 
ſhould. have "his, own Lands, Ha, A0 
Lands recovered in Value. And | refore, ” - 
cauſe of the Preſumption that the Vouchee 7 me 
purchaſe Lands after the udgment, ſome de of 


Opinion that i it is in the L aw 2 good Bar of the 


Tail. 
Dee. I fuppoſe that in, that Caſe thou haſt 
ut that the Vouchee may | bar the Heir i in Tail 
f his ith Tn in Value, ecauſe he bath 18 
covered th Neverthelefs 1 0 
take aRefhits to be + of that. Roe in 
Value. And if thou canſt yet ſhew me any other 
Conſideration, b the 4:4 Recoveries ſhould 


ty with nſcience, T pray her Jet me hea; 
onceit therein; for © the age of the 
6 overics is 10 great, that it 'wete © pre 


Ds i. 


% 
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Pie tem vo 
that al tho be bound to Reſtitution 
| 1 have wa 


gt fuch Recoveries, ſitli there 
| 2 290 (as, far as I can hear) diſpoſed them to 


8 Some Men make another reaſon to prove 
ae the faid Recoveries ſhould be ſufficient by 
the Law to avoid the Statute of Maſiminſter, 
and if they be ſufficient thereto, they be ſufficient 
in Conſcience. .. _ op 

Daz. What is their 13 therein? 

. Sed, In the ſeventh Year of Henry VIII. 
| it. 43 other Things it is enacted, that 
dyerefa, their Heirs and Aſſigns, may a- 
d juſtify for Rents, Services and * 
Ht dem recovered, as they againſt whom they 
4 e have done, And then they, 
| when the Parliament gave to ſuch 
eres Authority to, avow and j y for ſuch 
: Cuſtoms and Services as 5 recovered, 
Intent of He 8 bat f. be th 


e and prove the Parliament Null wh, 50 
TC in Manger as Fortifiers of wrongful Titles: 
And fo then th ay that ſuch eden by Reaſon 

Me the. kn — have Right by the Law. 
t de be it ez was made 

01 ive to the Recoverers a Form to a- 

; vow. 77 juſtify, which . "had not before, 
th N upon a good Title. 
* And. the Cause wt . no, Form to avow 
'F or, juſtify FE aid Statute Was, Toraſ- } 
W much as, the Recoverers did not by the Pre- 
1 tence of their Action e the Poſſeſſion of 
is him or yum aunt or hom they recovered, rior 
. chimed not by them, but Tather dle 


ing the ſaid Statute; and ſo me feemeth' that the 
Title of them that have the Land entailed* by 


by the faid Statute, but that 


whom they claim, have had Part thereof 
tual and Temporal, Knights, . re" 
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and deſtroyed their Eſtate. And therefore 


cannot alledge any Continuance of their TI 


by them, as they that have Rents or 
Services, or ſuch other, of the Grant of other 
by Deed or by Fine. And therefore, as it 
ſeemeth, the moſt principal Intent of the Sta- 
tute was, that fuch Recoverers ſhould avow 
and juſtify for Rents, Services and Cuſtoms,” 28 
they ſhould or might do that had them 
Fine or Deed; not having any reſpect, as 
ſeemeth, whether they recovered againſt Te- 
nant in Fee-fimple or in Fee- tail; nor whe- 
ther the Recoveries were had upon a rightful + 
Title. And therefore, as me ſeemeth, the fad 
Statute neither affirmeth nor eee 


Title of Recoverers, whereb : 
For if a Man had Right be bre he e 


the Right ſhould remain unto him notwithſtaii 


ſuch Recoveries is nothing fortified Hor | 
"ot ate In 1 
| | thitikeft 


fame Caſe as they were . 95 


s qr oA 54-4 
thou therein? 2 H ver 


Stud, This Matter is EY Fo” a3" thiu 


*fayeſt, there be ſo many that have 9 Lands 
by ſuch Recoveries, that it were great 'Pity and 


Heavineſs to condemn fo many Perſogs, arid 
to judge that they all Were bound to Reſtitution. 
For I think there be but few in this Realm 


that have Lands of any notable Value, but 


that they or their Ariceſtors, or ſome other by 
it, 
ich 
Men and Poor, 8 olleges and 


Hoſpitals have ſuch Land, for fuch — 
ve 


ſuch Recoveries: Inſomuch that Lords 8 
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| ed of long” Time: Who may think 
therefore, Kae gs t Aha, that ſo ma- 

Men ſhould be e to Reſtitution,” and 
at yet, as thou fayeſt,” no Man diſpoſeth him 
& make Reſtitution? And ſo Tam in a Manner 
Sr and wot not what to ſay in this Caſe, 
but that yet I truſt that Ignorance _ excuſ 

Perſons in that Behalf.” 

iy. of the Deed may excuſe, 
but, Wen ance of the Law excuſeth not, but it 
be Novice, that is to ſay, that they have 
done that in them is to know the Truth: As 
counſel with learned Men, and to aſk” them 
1 Behalf; and 4 


- ged: But 4 that "i alen 
n them do have Knowledge of the Law, be 
ge excuſed” by Ignorance of the Law; ne no 
d they t e 2 wilful Ignorance, and 
won 5 wh. N than to — * 
ru therefore not di 
® fo ae red Counſel by A Andi if it be of a 
= Þ 5 againſt the Law of God or the 
K n, no Man ſball be ex cuſed of Ig- 
dy er and ſo there de but few that be excuſed 
Stud. What then? San we condemn. bm 
and fo notable Men? 
Daf. We ſhall not comdern we, but we 
Ball give them their Peril. 
Stud. Vet I truſt A Danger b dot . 
great 50 Yo ſhould be bound to Reſtitu- 


En For 7 Ta. e Book 
ca e unitate ccle, ca, tione 
2 Ded chi error” facit jul; that. 2 


ay, 
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bes, it may be againſt this Statute. 
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fay, A common Error r maketh 2 


ald Bocbpertes were 


Ground, and againſt the Order of Cons. 
ſoience, that Jer «th gd Pray as 
they have. been uſed of long Time, tha 


they have been taken of divers Men that hay 
horn, right, well el. in manner; as. for a 
aw, that the Buyers partly be excuſed, f 
that they be not bound to Reſtitution, © 
moreover, it is certain that the Statute of, N ie 
minſter 2. nor none other Statute made b 
Man, cannot be of greater Value or Streng 
than was the Bond of Matrimony hat WAS | 
dairied of God. And though that Bond of 
trimony was indiffolvable, vet Fats : 
Mhpes - "ſuffered a Bill of Ref Te 
which in Latin is called Lizellum R 
they might thereby forſake their Wives, 
appeareth Deuterun. 22. And therefore like 
Diſpenſation was fuffered againſt that 


Dot. As to that eaſon that 1 
made of a Bill of Refuſal, let 79 ur, 
of Land hear, what gur Lord faith 110 
ſpel of the Ferur, of that Bill of 1 5 I, Mer 


thew xix. where he faith thus, For the. Plardueſs 7 


*. Jour: Herts N you ga lane nor, 


or at the Beginning it was nat . | 
Words Doctors hold common thpug 
ſuch a Bill of Refuſal was law As ſo. that they 
that refyſed their Wives thereby, ſhould be 0 * 
out Pain in the Law, that yet it = 
"i 


awful ſo that it 12 N Far 
a MN that * 7 
e e of 
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the Hearts of Engliſhmen, which defire Land 
and Polſeflion with ſo great Greedineſs, that 
cannot be withdrawn from it nei by 
the Law of God nor of the Realm. And there- 
fore the rich Men ſhould not take the Poſſeſ- 
ſions of poor Men from them by Power, with- 
gut Colour of Title, that is to ſay, neither 
by open Diſſeiſin, or by the only Sale of the 
Tenant in Tail, and ſo to bold them inſt 
the expreſs Words of the Statute; ſuch Reco- 
veries have been ſuffered, And though for 
their great Multitude they may baply be with- 
out Pain as to the Law of the Realm; yet it "0 
to fear that they be not without Offence 
againſt God. And as to the other Reaſon, 
that a common Error. ſhould make a Right, 
«thoſe Words, as me ſeemeth, be to be thus 
underſtood, that a Cuſtom uſed againſt the Law 
of Man ſhall be taken in ſome Countries for 
Law, if the People be ſuffered ſo to continue, 
And yet fome Men call ſuch a Cuſtom an 9 Fin, 
becauſe. that the Continuance of that Cuſto 
gainſt the Law, was partly an, Error in the People, 
for that they would not obey the Law that was 


made by their Superiors to the contrary of that 


Cuſtom. But it is to be underſtood, that 

faid Recoveries, though they have been long 
uſed, may not be taken to Bos the Strength of 
a Cuſtom; for many as well learned as unlearn- 


ed have alway ſpoken againſt them, and yet 


do. And furthermore, as J have heard ſay, 
Cuſtom or Preſcription in this Realm agal 
the ee of the Realm , not in th 


Stud, Though A Cuſtom! i in this Realm pre- 
vaileth not againſt a Statute as to Wen ge 


* kemeth that it may prevail againſt the 
: = 


chAPT ER PR „ 


tüte in Conſcienee: For Ignorancs of u 
Statute excuſeth not in the 1 w;,© neverthelefs 
it may excuſe in Conſcience; and io it Fre 
that 7 do of à Cuſtooon . 
Do8.” But if ſuch Recoveries cannot be 
brought into a lawful Cuſtom in the Law, it 
ſeemeth they may not be brought into a" Cuſtom: | 
in Conſcience; for Conſcience muſt alway de 
grounded upon the Law, and in this Caſe it 
cannot be gro 5 upon the Law of Keaſon, 
nor upon the Law of God; and therefore if 
the Law of Man ſerve not, there is no ground 
whereupon Conſcience in this Caſe may be 
7 And at the Beginning of ſuch Re- 
coveries, they were taken to be Sol becauſe 
the Law ſhould warratit them to be go 
and not hy Neaſon of any Cuſtom: And ſo if 
the Reaſon of the Law will not ſerve in the 
Recoveries, the Cuftom cannot help; for an evil 
Cuſtom is to be put away. And therefore mie 
ſeemeth that the Recoveries be not without O 
fence againſt God, though haply for their great 
Multitude, and that there Mauls not be à it 
were a Subverſion of the Inheritance of many 
in this Realm, as well of Spiritual as Tempo- 
ral, they be without Pain in the Law of 'the 
Realm; except ſuch Recoveries as by the com. 
mon Courſe of the Law be voidable in the Law il 
by Reaſon of ſome Uſe, or of ſome other ſpe- 
cial Matter: But what Pain that is, I will not 
temexouſly judge, but commit it to the Good- 
neſs of our Lord, whoſe Judgments be 'very 
deep and profound; nor I will not fully affirm 
that they that have Lands by ſuch Recoveries, 
ought to be compelled to Reſtitution: But this 
| ſeemeth to me to be good Counſel, that' every 
Man hereafter. hold that is certain, and . 


7 


oy 
* » 
— - 
- 8 
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that is uncertain, and that is, that he keep him- 
ſelf from ſuch Recoveries, and then he ſhall be 
. net in "that 
ibi. * | 
Stud. It ſeemeth that in this Quaſtion: — 
pondereſt greatly the, ſaid Statute of Miſimin- 
fler 2. and that though it be but only a” Law 
made by Man, that yet, foraſmuch as it is not 
| againſt the Law of Reaſon nor the Law of 
God, thou thinkeſt that it muſt be holden in 
Conſcience: And over that, as it ſeemeth thou 
art ſome what in Doubt whether thoſe 2 
ries be any Bar to the Heir in the Tail by th 
Law of the Realm, unleſs that he have in Va- 
lue In Deed: upon che Vouchee; and that thou 
wilt thereupon take a Reſpite, or thou ſhew thy 
full Mind therein: And in like wiſe thou think- 
ef dc [take it, that thoſe: Recoveries! Faninot 
bermbrought into a Cuſtom, but that the onger 
that they be ſuffered to continue, if — 
not good by the Law, the greater is che 
against God; And: (therefore | * bender 
liteie that Cuſtom, bat 8 that it 
to ſpare the Multitude of that be 
Jaleſt à Subverſion of the — 222 
| of this Realm might follow, and great 
rainy of Variance. alſo, if they ſhould: de ad- 
nulled for the Time paſt, except there be any o- 
ther ſpecial Cauſe to avoid ehem by the Law, as 
thou baſt touched in the aft Reaſons But theu 
thinkeſt that it were pool, chat: from henceforth 
ſuch Recoveries ſnhould be clearly $f 
and not be ſuffered to be had in Uſe, haue 
been before; and thou ecunſelleſt all Lan Ws 
fore to refrain themſelves from ſuch Recoveries 
hereafter." ©: 1 3 Pauod Sysd Bl rot MET) Ted: 
211 12 99) ads Ii 0541} bu 13 10 Deer. 
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Des Thou takeſt nll that 1 Fs faid, * 3 
according as J have meant it. oat” 
Stud. Now, I pray thee, ſith I have heard thy: 


- Queſtion of theſe Recoveries, according to thy 


Defire, that thou. wouldeſt anſwer me to ſome: 
particular Queſtions concerning tailed Lands, 


whereof thou haſt at this Time pn ON... 


ſion to peak, ws * 


Dact. Shew me theſe . and 1 will 


* 
$M 


ſhew = iy Ry therein with ere ö 


CHAP: XXVII. 


7 The fot Queſtion of the e concern: 
Delt Cf Ing tell Lends, ©: [ me 


3 1 
1 54114 i 


Sud. J F a Diſſeifor hes Giftin TP, 0 Jahn | 


at Stile, and John at Stile for the redeem- 
"ing of the Title of the — agreeth Ip wat 


that he ſhall have a certain Rent out of che fame: 


Land to him and to his Heirs, and for. the 
of the Rent it is deviſed that the Niſſeiſse Wall ge- 
, &c. and that ſuch. 
a, 2 as we hape ſpoken of before ſhall be 
againſt the ſaid John at Seile to the Uſe of the 
—— of the {aid Rent and of the ſormer Tail: 
Whether ſtandeth that Recovery well with Saar 
ſcience. or not, as thou thinkeſt? _ | _ 
Dea, I ſuppoſe it doth, for it is ge the 


Strength and Surety. of the Taih which the Diſ- 


ſeiſee might have clearly defeated; and avoided ; 
| if he; would: And therefore I think if the ſaid. 


obm at 8 had. 
Deed a certain 


to the: Diſſeiſee only 
t for releaſing of his Ts 


that Grant ſhould ors bound the Heirs. in the 
Tail for ever. And then 11 the Diſſeiſee for his 


more 
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more Zurety, will have ſuch a Recovery, as be- 
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fore appeareth, it ſeemeth that Recovery ſtand- 
- eth with Conſcience. 


Stud. It ſeemeth that thy Opinion is right good 

in this Matter. And alſo it appeareth that with 
a reaſonable Cauſe ſome particular Recoveries 
2 7 8 Law and Conſcience to bar 
2 a 


q The FOR Queſtion of the dun, con- 


5 2 0 in Tail ſuffer 'A * 


tent that the Recoverer ſhall ſtand ſeifed thereof 
— the Uſe of a certain Woman whom he in- 


Td 


marrieth the fame Woman: Whether ſtandeth 
res Recovery with | Conſcience, though, other 


but 


remain to their Iſſues, or revert to the Do- 
nors if the Iſſues failed; yet if he to whom 


my without Heis of his Body, and the Do- 
nor enter, the Woman fhall recover againſt 
him the third Part, to hold in the Name of her 
Dowry for Term of her Life, though the Tail 


be 


nant by the Courtely, that h to fey, of him 


tute be, that they to -whom' the Tenements 
be ſo given ſhould not have Power to alien, 


r 


_ Serving.” tale 


gainſt him of his Lands entailed, to the In- 


tendeth to take to his Wife, for Term of Life, 
after to the Uſe of the firſt Tail, and after he 


r 
Das. It ſeemeth yes; for though the Sta- 


chat the Lands after their Death ſhould 


Lands were ſo given take a Wife, and dieth 


determined. And the fame . is of Te- 


the Intent of the Statute, though the Words af 
the Statute ſerve not expreſly for it; for many 


| ſame Statute, Where it is "ſaid, that he to whom 


veitker de nor'the' Heirs of his Body 


c AR 


that happeneth to ma 
herittix of the Band entalled, and they have 
Iſſue; the Wife dieth, and the Iſſue dieth; 
he ſhall have the Lands for Term uf his Life 
25 Tenant by "the Courteſy, notwylrhiſtanding the 
Words of the Statute, which ſay, that after 
the Death of the Tenant in Tail without Iſſue, 
the Lands ſhall revert to the Donor: And 1 
think the Cauſe is, becauſe the Intent of the 
Statute wy not be taken, that it intended to 
put away ſuch Titles as the Law ſhould give 
by Reaſon. of the Tail. And ſo it. ſeemeth that 


| a like Intent of the Statute hall be ſo taken 


for Jointures, for elſe the Statute might be 
ſometime a letting of Matrimony, and it is not 
like that the Statute intended ſo. And 

fore it ſeemeth, that by the only Deed of 
Tenant in Tail a Jointure may be made 


Times the Intent of the Letter wall be taken, 
and not the bare Letter: as it appeareth in "the 


the Lands be given ſhall ae n Power: to 
allen; yet che me Statute” is conſtrued, that 
ſhall have 
no Power to'alien: And ſo methinketh that ſuch 


an Intent Wall de taken here for faving of Join 


Gires,2 O07” T1979 1 
Stud. Truth it * Salt SN the Tom 
of A Hues What "AY taken farther than the 


| expreſs? Letter G there m cok, | 
no Intent be taken 


inſt the e 


of the Statute, for "ſhould be e 


Int tion of the Statute, than an * 


ſition? And it cannot de reaſonably taken 
that the — of che Makers of the 2 
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tute was, that the Land ſhould remain conti- 
nually in the Heirs of the Tail, as long as the 
Tail endureth; and there can no Jointure be 


made neither by Deed nor by Recovery, but that 


the Tail muſt thereby be diſcontinued. And 
therefore this Caſe of Jointure is not like to the 
faid Caſes of Tenant in Dower or Tenant by 
the Curteſy. For the Title of Dowry and of 
Rwy 02; by the Curteſy groweth moſt ſpecially 
5 the Continuance of the Poſſeſſion in the 

eirs of the Tail, but it is not ſo of Jointures: 
And therefore by the only Deed of the Tenant 
in the Tail there may no Jointures be lawful- 
ly made againſt the expreſs Words of the Sta- 
ry And if there be any made by Way of Re- 


covery, then it ſeemeth that it muſt be put under 


the ſame Rule as other Recoveries muſt be of | 
Lands * 


CHAP. XXIX. 


1 The third Queſtion 0 the bun, con- 
; cerning tailed Lands. 


FF, ohn at Nolte, being ſeiſed of Land in Fee 
his meer Motion makes a Feoffment 
in Lands to the Intent that the Feoffecs 
thereof make a Gift to the faid . at 
_ to have to him and to the Heirs of his Doz. 
404 701. make the Gift according; and after 
at Noke falleth into Debt, wherefore he 
is rl en and put in Priſon, and "thereupon for 
Payment of his Debts he ſelleth the ſame Land, 
and for Surety of the Buyer he ſuffereth a Reco- 
very to be had againſt him in ſuch a Manner as 
before appeareth: Whether ſtandeth that Reco- 
very with Conſcience or not? ns 


* 


CHAPTER XXIX. Ll 
Doss. I would here make a little Digr 


to aſk thee another Queſtion, or that gem . 
anſwer to thine; that is to ſay, to feel thy Mind 
by the which the Body of the 


how the Law 
Debtor ſhall be taken and caſt into Priſon, there 
to remain till he have paid the Debt, may ſtand 


with Conſcience, ſpecially if he have nothing to 


pay it with; for as it ſeemeth if he will relin- 


8 quiſh his Goods; which in ſome Laws is called 


in Latin, Cedere bonus, that he ſhall not be impri- 


| ſoned; and that is to be underſtood moſt ſpecially, 
if he be fallen into Towertyy' cm not 58 his 


on Default. 

Stud. There is no Law in Ahe! eam . tas 
Defendant/may in any Caſe Cedere bonis, and, as 
me ſeemeth; if there were ſuch a Lawy it ſhould 
not be indifferent; for as to the Knbwledge of 
him that the Money is owing to, the Debtor 


might Cedere bonis, that is to ſay, relinquiſh his. 


Goods, and yet retain to himſelf ſecretly great 


Riches. And therefore that Law in ſuch Caſe 


ſeemeth more indifferentand-righteous,' that cbm 
mitteth ſuch a Debtor to the Conſcience of the 
Plaintiff to whom the Money is owing, than the 
committing him to the Conſcience of him 9 
the, Debtor; for in the Debtor ſome Deſa 


may. be aſſigned ; but in him to whom the — | 


ney. i is owing may be aſſigned no Default. 

. But if he to whom the Debt is ould 
Knoweth that the Debtor hath nothing to pay the 
Debt with, and that be! is fallen into Poverty 
by ſome Caſualty, and not through his own De- 
fault; doth the Law of England hold that he may 
with good Conſcience keep the Debtor ſtill. i in 


Priſon till he be paid? 


Stud. Nay verily, but it chinketh more rea- 
fonable to * the * and the Judg- - 


ment 
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E Troth, is: (as:.hou: haf k, 


— him with: For how may it be thought 
that a Man will ſo much ponder the Wealth, of 
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ment of Conſtience in that Caſe to the Debtee 
than to the Debtor, for tha Cauſe before rehear-. 
ſed. And then the Deb if he knew the. 
bound in Con- 
ſeience to let him 2 ** 1 he be 
not compellable © thereto by the Law. And 
therefore admitting it for thi this Time, that the 
Law of England in this Point * 
I pray thee that thou wilt make anſwer te my 


. Queſtion; 654 231 
Dua. 1 will with good-will: And therefore, 


as me ſeemeth, foraſmuch as it appeareth that 


| the ſaid Gift was made of the meer Liberty and 
| Free-will of the ſaid Fohn at Nate, and without 
any Recompence, that therefore it cannot be 
otherwiſe taken, but that the Intent of the 
ſaid Jobn at Nile, as well at the Time of the 
ſaid Feoffment as at the Time that he re- 
* ceived again the ſaid Gift in the Tail, was, 
that if he happened afterwards; to fall into Po- 

„that he might alien the ſaid Land to re- 


his Heir, that he will forget himſelf? - 
it ſeemeth that not only the ſaid R 
ſtandeth with Conſcience, but alſo if be bad 
made only a Feoffment of the Land, the Feoft- 
ment ſhould be in Conſcience a good Bar of the 
Tail: But if the ſaid Peoffment and Gift bad 


been made in Conſideration of any e ry 


of Money, or for any Matrimony, or ſuch 
other, then the Feoffment of the alm at 
Note ſhould not bind his Heir, and if e then 
ſuffered any Recovery thereof, then the 3 
ſhould be of like Effect as other Recoveries where- 
of we have treated before, and that which I ſaid, 
it was good to favour rather for their ann. 


dun for the. Conſcience. And the ſame La 
| is, that if the Son and the Heir of the fad Jahn 


ty after the Death of his Father; the Recovery 
bindeth not but as other Recoverics do. For it 
cannot be thought that the Intent of the Father 
was, that any of his Heirs. in Tail ſhould for 
any Neceflity diſherit all other Heirs in Tail that 
ſhould come after him, but for himſelf, methink-- 
eth, it is reaſonable to judge in ſuch Manner as 
I have ſaid before. „ 
Stud. And though the Intent of the ſaid. Jahn 
at Nole, when he made the ſaid Feoffment, and 
when he took again the ſaid Gift in Tail, were, 
that if he fell in need, that he might alien: Yet 
I ſuppoſe that he may not alien, though percaſe 
for the more Surety be declared his Intent to be 
ſuch upon the Livery of Seiſin: For that Intent 
was contraty to the Gift that be freely took upon 
| him; and when any Intent or Condition is de- 
| clared or reſerved againſt the State that any 
Man maketh or excepteth, then ſuch an Intent 
or Condition is void by the Law, as by a Caſe 


that hereafter followeth will appear: That is to 


| ſay, If a Man make a Feoffment in Fee, upon 
Condition that the Feoffee ſhall not alien to any 
Man, that Condition is void; for it is incident 
to every State of the Fee-ſimple, that he that is 
| ſo ſeiſed may alien. And like as in a Fee-ſimple 
there is incident a Power to alien, fo in a State- 
tail, there is a ſecret Intent underſtood in the 
Gift, that no Alienation ſhall be made. And 
| therefore though the Intent of the ſaid John 

at Noke were, that if he fell into Poverty, that 
| he might ſell, and though he at the taking of the 
Gift openly declared his Intent to be ſo: 1 the 

5 | tent 


* 


| at Neke, in Caſe; that the ſaid Gift was made 
without Recompence, alien the Land for Pove r- 


—— Sr — 9 — 
e 25 3 n FF 
2 PR . y of —— * D * 8 — Foyer 
- -— 3 S N 
— —— . 
c 
— * 
= 


RR 


—_— 


2 


. LE — COLES, 


— 
———— 
Iran 
—— 2 — — — 2 
Err reel os Oe A I ene. 
— 2 — 


— — — 
ry — — — 


* 


——— 


— 
— CI 
— — 


——— 


— 
—— —ĩ 
——— rr 


3 => EN 2 4 Tx D 
" I 3 
S r reer == 


— ——_ 
——— 
— þ —— — 


— 
— — 


— " MN 
— 

. — gh hg 

— — — 


—— —— — 
——ͤů ʒ́—EFñ—ͤ— 


——— 


— — A IE Ems 


—— nr IEF re EeIe te EE er AA 


— —— ̃—ñ apy 


—— OE PEP 
— < 


— — 


— — 
— 


— 
" 9 

— — 
— 


2 N * 
— n te aber FFD 
— . —E—-—— ee 


* wo = 
—— 
— AW 


2 
DEE SIR. 
—— — 

— — 


od Bras — 
oth —— — 
J 2828 
—— — 1-4 


— eB. COS B — —— — 
% 


—_ 
— 
RE — 


— 


- 5 

— 

— — — — 
— nee 4 


— 


7 aroma 


Thtent ſhould be void e as me ſeem- 
eth; and if it be void by the Law, it is alſo void 
in Conſcience; and ſo the ſaid Recover muſt be 
taken in this Caſe to he of the ſame Effect as Re- 
r 3 


CHAP: XXX. 


q: The 905 Nueſt ion of the = concern: 
. Recoveries f Inberitances de 


R 


* 


Sad, Jf= Anmlty be granted to a Man to 

have and to perceive” to the Grantee, and 
to the Heirs of his Body, of the Coffers of his 
Grantor, and after the Grantee ſuffereth a Re- 
covery againſt him in a Writ of Extry' by the 
Name of -a Rent in Dale of a like Sum as the 
Annuity is of, with Vouchers and Judgment, 
after the''comm-n Courſe, and both Parties, 
intend that the Annuity ſhall be recovered: Whe- 


ther ſhall ee e 


of his Annuity ? - 

Dot, What if it were a Rent going out of 
T.and, of what Effect ſhould” the Recovery be 
then ? 8 

Stud. It ſhould be then of like Effe. as if it 
were of Land. 

Dee. And fo it ſeemerh to be of this Annuity; 


for, as me thinketh, a Rent and Annuity be of 
one Effect; for the one of them ſhall * 


ready Money as the other ſnall. 
Stud. Truth, and yet there be many great Di- 


verſities betwixt them in the Law. 


Dogs. I pray you ſhew me ſome of theſe 55. 
ver ſities. : 


Stud, 


„ 1 ſhall ſhewy thee; but I wot not 


whether I can ſhew thee All. - But firſt thou ſhalt | 


underſtand; that one Diverſity is this. Every 


Rent, be it Rent- ſervice, Renr-charge,' or Rent- 


ſeck, is going out of Land, but chargeth only 


the Perſon, that is to ſay the Grantor, or his 
1 i or the Houſe, 
if it be gran a Houſe of 7 * to per- 
cccive of dein SEA Alſo of an my there 
lieth no Action, but only a 8 ; 
againſt the Grantor, . his 1 8 Succeffors : 
And that 4 Writ of Annuity lieth never againſt 


Heirs that have Aﬀets b 


the Pernor, but only againft the Grantor or his 
Heirs. But of = Rent the ſame Action thay lie 


as doth of Land, as the Caſe requireth : And it 
lieth ſometime of Rent againſt the Pernor of 


the Rent, that is to ſay, againſt him that taketh 
the Rent. wrongfully, and ho roma; againſt nei- 


tber, as of a Rent-ſervice Aff wr 'Fe for the 


Lord againſt the Meſne and 45 iſſeiſor, or 


ſometime .againſt the Meſne only, if he did alſo 


the Diſſeiſin. Alſo an Annui . never taken 


for Aſſets, becauſe it is no Freehold in the Law, 
ne it ſhall not be put in Execution upon a Sta- 


tute-merchant, 'Statute-ſtaple, ne 'Zlegre, as a 


Rent may. And becauſe the ſaid Writ of Entry 
lay not in this Caſe ef this Annuity, and that 
it cannot be intended in the Law to be the ſame - 
Annuity, though it be of like Sum with the 
Annuity, ne though the Parties aſſented and 


meant to have the ſame Annuity recovered by 
the ſaid Writ of Entry; therefore the ſaid Re- 
covery is void in Law and Conſcience. But if 
ſuch a Recovery he had of Rent with the Vou- 
cher over, then it ſhall be taken to be of like 


Effect as Kecoverics of Lands be, in ſuch Manner 
as we have treated of before, 
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1525 Lands be given 9 to his Wits 
in the Name of ber Jointure, by the Father 
of the Husband, to have and to hold to them 
and to the Heir of their two Bodies begotten, 
and after they have Iſſue, and the Husband dieth, 
and the Wiſe alieneth the Land, and againſt the 
Statute of 11 H. 7. ſuffereth a Recovery thereof 
to be had againſt her, to the Uſe of the Buyer, 
and after her Son and Heir apparent, * is Heir 
to the Tail, releaſeth to the Recoverers by, Fi 4 
and dieth, having a Brother alive, and 
Mother dieth:; ho hath Right to the-Land, - 
Buyer, or the Brother of him that releaſeth ? 
- Def: What is thine \ Qpinias - therein 2 1 
5 mo x thee ſhew me. ; 1445 8122 > 90. Pro- 
Me ſeemeth that the Buyer, ath Right; 
the ſaid Statute. made in the Iith Var 
Ge among other Things it is enacted, that 
if any Veel which hach Land of the Gift of 
her Husband, or of the Giſt of any of the An- 
_ ceſtors of the Huſhand, ſuſſer any Recovery there- 
of againſt her by Covin, that then ſuch. Recovery 
ſhall be void, and that it ſhall be Jawful 2 
that ſhould have the Land after the Death of 
the Woman to enter, and it tu hold as in his 
firſt Right: : Provided alway that that Statute 
| ſhall not extend where he that ſhould have the 
Land after the Death of the 'W:oman: is-agree- 
able to any ſuch Alienation or Recovery, ſo 
that the Agreement be of Record. And for- 


aſmuch as the Heir in "this: Caſe agreed . 
ſai 


* 


faid ee jg ay which is one 1 8 
; higheſt — in the wy. it: ſeemeth that the 
Bayer hath Right agai that Heir that 
and aainſt-al} dae hal Wee of the ail ; 
and that not only by the 'faid Recovery, = 
alſo by the faid Statute, whereby the ſaid Re- 
covery with Aſſent of the Heir is affirmed. - | 
Do. Ane, r in this Caſe. bake 
Right duri the Eife of the Heir--that releaſed, 
yet neve after his Death his Heir, as it. 
1Gemeth;- may lawfully enter: For the | 
nt wbereof the Statute ſpeaketh; Hiuſt, 28 T 
Falſe, either be had before the Recovery, or 
elſe at tue Time of the Recovery. For if a Ti- 
tle by Revfon of the ſaidi Statute be once devo- 
lute to the Heir in the Tail, than the Right, as 
= ſeemeihi cannot be vxtinct: non put away by 
Fine of the Heir, no more than if he 
1 died and the next Heir to fiimithad releaſed 
to the Buyer by Fine, in which Caſe the Releaſe 
could not extinct the Right of the Title, nor the 
Right of Entry that it given by! che . "Þ 
and ſo, 'as een Heir may 


I 


fore enter. 01; 1410 tone t 


Stud. As 1 Sede all thy Doubt is in this 
Caſe, becauſe the Aſſent of the Heir was after 
the Recovery; for if # had been at the Time of 
the Recovery, as if the Heir had been vouched to 
warrant in the ſame Recovery, and he had entred, 
and thereupon the Judgment had been given, 
thou agreeſt well, that the — ſhould have 
avoided the Tail for ever. 

Def. That is true, for it is in . Words 
ef the Statute; but when the Aſſent is after 
the Recovery, then methinketh it is not ſo, ne 
that the Right of the firſt Tail, which was re- 
vived * the ſaid Wants ſhall not be extinct 


by 
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ä Eg 5 


'S nes of Jointores, add oer 


. Yeriez had of Jointures, 
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fe fe A ate a 
; i g. theſt 


pr 
I 5 — . 
ith 


2 Sos * | 
rom of fk Jo anc Fig, the po. car other | 
Lands entailed ; for if * had, they ſay thit + 


the —_— FLY Recoveries of 
tailed Lands rally, it did of Re- 


coveries of Jointures. 
© "Dag. As © hat Opinion 1 will deer te 


thus for this Time; That though that the Ma- 
=> of the ſaid Statute only put _ f 


t yet it cannot be taken chefefore thats 
; was that the other Recoveries Thould Rand 
od and perſet; for they ſpake then ohly*6f 
6in ls, 'decaitſe there was no Complainit made 
in the Parliament at that Time but againſt Recd- 

S, and | therefore i it . 
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pg ſuch Recovericy, ' ag mould be 
Jointures Ge Fe a 1 ah Day Tanited 
in 111 ies "mended not to 
955 ne ina of Joititures S 

ere. paſſed bekire * Yithe ; aud if they ine 
Mey 5 60 not to avoid ne affirm "the Recoveries, had 
"eo, ointures before that Time, then how can it 
de taken that they intended to put away or affirm 
other. . Recoveries, that were palled beforg, t that 
Time, and not of Jointures, -that would” not af 
We 17 x tat Fin pop palſed”oF"Join- 
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A 1 10 9 Heir in Tail 

releaſe; with a Warranty, and die, and the War- 
_ranty, deſcendeth upon the Heir in the Tat; 
whether. is he thereby barred. in. Conſcience, as 

My the Law... 

your ET Intent at this 

Tine Ds to ſpeak of Recoveries, and not of 

E 3 Warran- 
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reformed, for the common Wealth ef the Pec- 
ple, as well in Body as in Soul, © For when 
any Thing is uſed to the Diſpleaſure of God, it 
kurteth not ak the Body, but alſo the Soul: 
der hve not only Cure 
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Wang; and alſo becauſe” it hath been of 
lo g Time | taken for 2 principal Maxim of the 
Las, ha that it ſhould be a Bar to the Heirs as 
well that claim by a Fee-fimple as by State- 
tall, and for that alſo that it was not put away 
by ke faid Stat. of Weſt. 2. which ordained the 

Tat; I will not at this Time make thee an 


Anfwer therein, but will take 2 ht: pod to be 


adviſed; n n 
Stud. Then e ee gue; 
ſhew me what was the moſt principal Cavſe that 


| movetl ther to move Lp . rr 1 5 moese 


bac or talled Eands. 
Di Tunis moved me thereto: 4 have: per- 
celvel m auy Times that there be many and di- 
vers Opinions of” theſe Recoveries, whether | 
* With Conſcience or not; and that it is to 
dotibt that n 4 Perſons” run into (Offence. 
y Aan therefore I houphit-ro | 
. ſee] thy Mind in them, Whether Ieould/perceive 
that it were Clear that they Ned to break the 


Tail in Law and @onſcience, or that it were 


clearly againſt Confcience fo to break the Tail, 
or that it were a Matter in Doubt: And'if it ap- 


peared a Matter in Doubt, or that it appeared 
that the Matter were uſed clearly againſt Con- 


ſcience, then I thought to do ſomewhat to make 


the Matter appear às it is, to the" Intent that 
that have the Rule and Charge over the 

- as well the Spiritual Men a8. Temporil 

Mien, ſhould the rather endeavöür them to ſee it 


And Temporal 
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Bodies, but. af of the 17 d tall af 
for them, iure periſh i hn Sol nd ber 
cauſe it ſeemeth by he. more. rarer Reaſorr 


that the Tails be not. broken, ne fully. aypided 
by the ſaid Recoveries, and. that t. yt nevertheleſs 
the great Mukitude of them that be paſſed is 
right. much to be pondered; Therefore, it-were 
very good to prohibit them for Time to come, to 
put away ſuch Ambiguities and Doubts as arife 
now. by occaſion of the faid Recoveries; and. ſo 
they de put as Snares; to. deceive the People, 44 
ſo. will they, be as long as they be ſuffer 
continue, And methinketh verily that it — 4 
therefore right expedieut, that tajled Lands ſhould 
from, hengeforth either be made 12 5 js we 
Toy that the Tail, ſbonld not 

8 070 Fine with e "cob = 

al 


Warranty, nor otherw that all 1; 
 fhould.be! made Pee that every 
that-iſt xo fell his Land Li it by 8 


Veoffment, and without any Scruple or Grudge 
of Conſcience ; And chen #here ſhould, W be k 


re in the Law, nor fo,gxcat V 
. eople, ne yet To peat. fc 
ey 6 is no in many, Nerf 
ol 3 1 Ba 125 2 5 i 


14 0 


411 
TELE 
71 
EH; 
Js 
= ES 
52 
5 IS 
1115 


be divers/like na 

Nag Miarters ſuffered amo! 

Dy Jo dpubt that An 8 
n 


2 £25 BS; - 4 Th go | i ö 
Fer d n ee N l 3 $10 ac of, \ c | 
that SpEitual ws 44 ane po MI wo e g | 
g221þod | E 4 that | 


— 


Pg 


— ————— — 
. ————ů————— K Es ao ts $a es 
= & 
7 4 £ 


COD ee end 


Om — — — 


— — — Eon = x UB os eons — 
_ ' a . 


- 
yt — — — — 
” 
4 


* * | . "x" 
. 


* 


25 it, than they have done for it. 


zel ALDO 0 5 5 1 > 
ener Frieſts Byoeld /n be put to atiſwet be 
ESE MPa 
Hine statüte of 45 E. ann . 3. 
faichethat 4 Prohibition | 
ſued in the Spiritual! Gr at Tal 7 1080 
that ie abbwe the Age of twenty Years, by th. 
Name of Slua redua, as it was done before; 


and they have in open Sermons, and in divers 


other open Communications and Counſels, cauſed 
it to be openly notified and known, that they 

ſhould be all accurſed that put Prieſts to 1 8 
or that maintain the ſaid Eſtatute, or any other 
like to it. And after, when they have x 

well perceived that, A re” all that 5 
have done therein, it hath been uſed in the ſame 
Points through all the Realm in like Manner a AS 
it was before, then have ſat ſtill and let 
the Matter paſs; and ſo When they have brought 
many Perſons in great Danger, but moſt ſpecially 
* them [that have. given Oredence . to their - ſaying, 
and yet by Reaſon of the old Cuſtom have done 


as they did before, then there they left them. 
But verily it is to fear, that there is to them- 


ſelves right great Offence thereby, that is to ſay, 
to ſee ſo many in ſo great Danger as they ſay 
they be, and to-do no more to bri 9 
Kk fo ir vit Et 
ſay, ought to ſtick to it wi 
in 10 al ate l it were reformed: And if it 
be not as they ſay, then they have cauſed man 
to offend that have given Credence to them, 5 
yet contrary to their own Conſcience do as t bY 
0 


did before, and that percaſe ſhould not have 
- fended if ſuch Sayings had not been. And:fo'i it 


ſeemeth that they have in theſe * 5 


i . too much or too little. 


„ And 


have now communed of, "ata 3 0.0% 32 


Conſcience e not ſo light y thereby hereafter 
as it hath. done in Times gp vexil 
that on the Croſs. knew the Price of Man's ry 


will hereafter” aſk, a right ſtraight Accompt of 


Rulers for every Soul that is under n my 
that ſhall periſh through their Default. 


Thus have I ſhewed unto thee, ny all litele 
Dialogue, how the Law of England. is 8 
upon the Law of Reaſon, the Law ef Gad, the 
general Cuſtoms of the Realm, and upon certain 
Principles that be called Maxims, upon the 
particular Cuſtoms uſed in divers Cities and 
Countries, and upon Statutes which have been 
made in. divers Parliaments by our Sovereign 
Lord the King and his Progenitors, and = 
the Lords Fyirttual and Temporal, and a 
the Commons of the N And 1 have 
alſo ſhewed thee in the gth Chapter of this 
Book, under what Manner the ſaid general 
Cuſtoms and Maxims of the Law may be 
proved and affirmed, if they were denied: And 
divers other Things be contained in this preſent 
Dialogue, which will enn in the Table that 
is in the latter End in the Book, as to the 
Readers will. appear. And in the End of the 
faid Dialogue 1 have at thy Deſire ſhewed thee 
my Conceit concerning Recoveries of tailed 
Lands, and thou haſt upon the ſaid Recoveries 
ſhewed me thine Opinion. And J beſcech our 
Lord ſet them ſhortly in a good cleac Way: 
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F N the beginning of this Dialogue the Pater 
J anſwereth to certain Queſtions, which the 
Student made to the Doctor before the making of 
Bis Dialogue concerning the Laws of England 
and Conſcience, as appeareth in a Dialogue 
made between them in Latin the twenty-fourth 
Chapter. And he anfwereth alſo divers other 
Dueftions, that the Student maketh to bim in 


his Dialogue, of the Law of England and Con- 


ſcience. Aud in divers other Chapters of this- 
preſent Dialogue is touched ſhortly, how the 
Laws of England are to be obſerved and kept 
in this Realm as to temporal Things as well in 


Lew as in Conſcience, before any other Laws. 
And in ſome of the Chapters thereef i is alſo tour Ab 


ched, that Spiritual” Judges in divers Cafes be 
bound to give their Fudgments according to the- 
King's Law. And in the latter End of the” 
Book the Deftor moveth divers Caſes concerning 
the Laws of England, wherein be doubteth how 
Hand with Conſcience, whereupon the 
Student maketh - rol in 2 Manntr as to 
the hee vill appear. 
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thou wilt ſhew me thine Opinion therein. 
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- Stud, «pi "he latrer end of our firſt — 


I put diyers G es ground. 
oi upon * Laws 44] Engla „wherein 1 
doubted, and yet do, what is to be holden 


therein in Conſcience, But foraſmuch as the 
Time was then far paſt, I ſhewed thee that I 
would not deſire thee to make Anſwer to 
them forthwith. at that Time, bat at forme 
better Leiſure; whereunto thou ſaidſt thou 


uouldeſt not only ſhew thine Opinion in theſe 


Caſes, but alſo in ſuch other Caſes as I would 
put. Wherefore, pray thee now (foraſmueh 
as methinketh thou haſt good Leiſure) that 


3 
v8 


Docs. I will with good will accompliſh-thy 


' Defire: But I would that when Lam in 


Poubt what the Law of this Realm is in ſuch 
Caſes as thou ſhalt put, that thou wilt ſhew 


me what the Law is therein; for though I 


have by Occaſion of cur Firſt Dialogue in 
Latin learned many Things of the Laws of 


this Realm which I knew not before, yet ne- 


vertheleſs, there. be. many. more-Things that 
I am yet ignorant in, and that peradventure 


in theſe delf Caſes that thou haſt put, and 


intendeſt hereafter to put: And, as J ſaid in 


the Firſt Dialogue in Latin the twentieth 


Chapter, to ſearch Conſcience upon any Caſe 


of the, Law it is in vain, but where the Law 


in the fame Caſe is perfectly known. +a 


Stud. 
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eſtions. that be in the laſt. 9 


2g © "Ou 
the ſaid. Dialogue in Latin, and ſometime 
intend to alter, ſome of them,” and add* ons 
900 eee mall be moſt 
oubt Q 58 0 8 
Dodi. ay thee do as Wt jo 51 
ſhall, w ith 220 will either make anſwer to 
them borbend as well as I can, or ſhall take 
longer Os to-be adviſed, or elſe. peradyen- 
ere 10 0 Opinion therein, as I 
all k Cap But firſt, I would Sadly 
150 the 825 why thou haſt begun this Di- 
alogue in the Engliſʒ Tongue, and not in 
the Latin Tongue, as the firſt t Caſts that thou 
deſiredſt to know mine Opinion in, be; or 
in French, as the Subſtance of the Law. 
S:ud. The Cauſe is this. It is right neceſ- 
fary to all Men in this Realm, both Spiritual 
and Temporal, for the good ordering of their 
Conſcience, to know many Things of the 
Law-of England that they be ignorant in. 
And though it had been. more pleaſant to 
them that be dearned in the Latin Tongue 
to have had it in Latin rather than in Engliſh: 


* 


Yet nevertheleſs, foraſmuch as many can read 
Engliſb that underſtand no Latin, and ſome 


that cannot read Exgliſo, by hearing it read, 
may learn diverſe Things by it, that they 


ſhould not have learned if it were in Latin; 
therefore, for the profit of the Mull itude, it 


is put into the Exglii˙ Tongue rather than 


mio 
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diere chat be not learned in the " g 

Realm this Treatiſe is Lyra : made. For 

tho Knoweſt well by ſuch Studies thou haſt 

(| taker do ſome Knowledge of the Law of 

be Realm, that is to them moſt Expetient, 

5 Das, It is true that thou IG and there- 
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Stafutes, and J hath; 
REIN re the Statute they were 

not puniſhable. _ 

Do. But whiter thinkeſt thou that before 
the Statute they might have done Waſte with 


Conſcience, becauſe nf were not puniſhable by 


biegen 1. 
ar 2 


* - A 
1a, ? 7 


1 F e r 9 ou 7 of 1 

. ſue extin& do Waſte, 'b 

that} r, Cogn dience, though mg 7 t 

weden of Waſte by the Law?” * 
Deer. Is the Law b er e 
Stud. Ves verily. 


7 Le > ay, 
253 39780 B00 
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Dot And what is as Law 88 | 
Termof Lite, wha Fi Years, if they do 


imable of Waſte by ho | 
t at 


afet, 
$94.10 The 1 5 eld treble Damages: 


the Law? 


Stud. I think not, for, as I take it, the do- 
ing of Waſte of ſuch particular Tenant for 
Term of Life, for Term of Years, or of Te- 


nants in Dower, or. by the Curtefy, is prohibit- 
ed by the Law of Reaſon; for it feemeth of 
Reaſon, that when ſuch Leaſes be made, or that 
ſuch Titles in Dower, or by the Curteſy be given. 
by the Law, that "there is onl given urito 
them the annual Profits of the „ and not 


» 


the Houſes and Trees, and the Gravet to dig. 


and: carry away, whereby the: whole Profit of 
them in the Reverſion ſhould be taken away for 
ever. And therefore at the Common Law, for: 
Waſte done by Tenant in. Dower or- Tenant E 
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che Curteſy, Sore | was 1 e by 
85 Lz * v by 'a Prohibition of Waſte, whereby 
have yielded Damages to the Value 

of ws afte.” But againſt Tenant for Term of 
Life ör for Term of Years lay no fiich Prohibi- 
1 for there was no Maxim in the Law 12 1 
n againſt them, as there was againſt the other 
A d T. think the Cauſe was, foraſmuch as it was 
J Folly in the Leſſor that made ſuch a 
| Leaſe for Term of Life, or for Term of Years, 
that at the ime of the Leaſe he did not rohibit 
them they ſhould not do Waſte; and fith he did 
not proyide Remedy to himſelf, the Law would 
none provide. But yet I think not that the In- 
w_ f the Law was, that they might lawfull 
d with good Conſcience do Waſte; but againſt 

ts in Dower, and by the Curtely, the 

15 * Remedy, ly, Yr they bad heir Title 'y 


WY And Acne that this Tenant 
as to the doing of . ſhould be like 


915 | Teparie for e of 21 N he ſhalt of 


d no longer than for Te 7 f his Life, n 


more pr 'A Tenant” for Term of 1 7 pt 0 


the Walte of this Tenant is as grea Hurt to him 
in the rere nie the Keine as is the 
Waſte « A Tenantfor Term of Life; 1 if he 
Witt he Donor ſhall enter for the Forfeiture, 
A all upon the "Alienation of a Tenant for 
Tant of Life; and if he 1 0 — Default in's Præ- 
cape? vod Fs the or Kall be 1 5 as 


upon the erat of a t for 
Kern, of, Vie; And therefore e a 
alfo be path 
of Life. Tall, | 
Stud, If he alien, the Donor hall * 


hal e becauſe the eh 
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e S of Waſte, as Tenant f for etal 


0, a 
Bin 


that giveth 
ER fr en 
4 a Statute Pe e not be 4 — . . 
4 quity., 1 165 there is no Remedy given agalnſt 
i him, , neither by Common Law nor by. Statute, 
as there is againſt, Tenant for Term of Life; 
4 and therefore he is u of Waſte by the 
5 
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Law. "Say 
Doc. And though he be umpunihableof Waſte , ; 
by the Law, yet nevertheleſs methinketh he may 
155 by Conſcience. do p. Gat, that . lh hurtful - 4 


Lit ny. Heer | he hath | 

the Lad bp for. N ife, ng, more than 
a Tenant. for Term of Life may, for then he _- 
ſhould do ag he wwoulc be done 55 — * 
thou agreeſt ſelf, that. though a Tenant for 
Term of e He 08 niſhable of Waſte be- 
fore the Statute, that- - the Law. judged not 
that he might rightfully. and with good Con- 8 
ſcience do Waſte. And therefore at this Day, if i 
a Feoffment be made to the Uſe of a Man for 1 
Tow of Life, 8 there lie no Action againſt 
him for Waſte, yet he offendeth i in Conſcience if 
be, do 1 85 — . for Term of Life di. 
atore the tute, w no. WN 
him by the Law. e | 

"Stud. That is true;- but. there js great Diver! = 
fity between this Tenant and a Tenant for Term l 
of Life: 2 this Tenant bath good Wader | | x 
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dy the Donor to do Waſte; and ſo hath not 
the Tenant ſor Term of Life dus it is faid be- 
fore ; for the Eſtate of a Tenant in Tail aſter 
© Poſſibility: of Iſſue extinct is in this Manner; 
when Lands be gi ven to a Man and to bis Wife, 
and to the Heirs of their two Bodies begotten, 
and aſter the one of them dieth without Heirs 
of their Bodies begotten, then he or ſhe that o- 
verliveth is cated Tenant in Tail after Poſſibi- 
lity of "Hine extinct, becauſe there can never by 
no Poffibility be ben Heir that may inherit by 
Free: of the Gift. And thus it appeareth that 
the Donees at the Time of the Gift received of 
the Donor an Ettate of Inheritance, which 
Poſſibility might have continued for ever, whete- 
by they had power to cut down Trees, and to 
do all Things that is Waſte, as Tenant in Fee- 
ſimple might. And that Authority was as ſttong 


in dhe Law, as if the Leſſor chat maketh a 
TLeaſe for Term of Life ſaꝝ by expreſs; Words 


in the Leaſe, Ls Hell ae tes 
able of Waſte. And- therefore if the Donor. in 


tis Caſe had granted to the Donees that they 
| ſhould not be puniſhable of Waſte, that: Grant 


had been void, becauſt it was included im the 
Gift before,” as it ſhould be upon a Giſt in Fre- 
ſimple. And ſo ſoraſmuch as by the firſt Gift, 
and by the Livery of Side made upon the fame, 
the Donees had Authonity by the Dondr to do 


Waſte; therefore thaugh thabnone of thoſe! Do- 
nees be now dead without! Iſſue, ſo Athat it is 


certain after the Death of- the * * 


Land revert” to the Donor; yrt 
Ae that they had by the Bee deo Waste 


eontinueth as long as to Gi ande Laber of 
Seiſin 8 ſame chntinueth. ©; And 


take this to ie 


Tae 
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But now I pray thee, ere thou 
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in Aid, as Tenant for Term of {Life 
is to fay, for that he cannot aſk Help of that Mar- 
im, wkereby it is ordained that a Tenant for 
Term of Life ſhall have in Aid: For he can˙j¹ẽͥ)t 
ſay but that he took a greater Eſtate by the Li- 
very of Seiſin that was made to him, which I 
continueth, than for N erm of Life: And ſo 
think him not bound tg make any Reſtitution 
him in the Reverſion in this Caſe for the Waſte; 
Doct. Is thy Mind only to prove that this Te- 
nant is not bound to make Reſtitution to hifi 
the Reverſion for the Waſte? Or that thou thin 


eſt that he may with clear pr ur- do alf man- 


ner of Waſte? 

Stud. I intend to prove no more -but e is 
not bound to make Reſtitution W in the Re- 
verſion. runs F ien As ob 

Den Then 8 Avill right well e to thine 
Opinida for tlie Reaſon that thou -baſt made: 
But if thy uind had been to have proved that 
he might with clear Conſcience have done all 
Manner of Waſte, I would have thought the 
2 therets, and that the Tenant in Fee- 

mple may not do all Manner of Waſte and Det 
oa ek Conſcience, as to pull down Houſes, 
and make Paſtures of Cities and Towns; or to 
do fuch other acts which be againſt the common 
Wealth. And therefore ſome will ſay, that Te · 
nant in Fee-ſimple may not with Confcience de. 
ſtroy his) Woods and L Pits, a whole 
Country ſor their have had Fuel; ans 
yet though he do ſo, he is not bound by:Confci 
ence to make Reſtitution to no Perſon n 
to the ſr· 
cond Caſe, that thou wilt ſomewhat ſhew me 
what thou meaneſt, when thou ſayeſt) at the 
Common 1 it was chus or thus. 8 
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© What i is, meant by this Term, when i ir is 
fad thus it was at fhe Common Law. 

* PHE ; Gommon Jour 5 . 
1 „it is taken as the Law of 


Laws. And . this 8 keg. ch is, Tg 
tenti o 1d, what 
One ought of Nabe vw es the 
ömmon Law, and Pe by the e urt, 
or by the ſpiritual Court: And alſo if an Obligi- | 
tion bear. Date out of the alm, as in Spain, 
* France, or ſuch other, it is in che Law, and 
Truth it is, that they be not pleadable at the 
Common Law. Secondly, the Common Law is 
taken as the King's Courts, of his Bench or of 
A ; Common, TO 2 5 it is ſo hen = a 
ea is r mov gp pcient 
89 1250 pa e at che C 
mon Law, _ is wy ug zin the King's Court, 
and not in Ancient We FE Andy under this 
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in Courts- 
858 Nuke Pi waeess (and ſuch; other, this 
Matter or, that, 8 Tc. ought not to be —ͤ— 
in that Court, but at the Common kak. that. is 
to ye in the King's Courts, c. Thirdhy1 by 
the Common Law is underſtood ſuch Things as 
were Law before Statute made in that Point that 
is in e ; ſo * that F was holden 155 
K W 
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tl to them By Statut 0 8 © 
before rehearſed in the firſt Chapter, Where it i 


ſaid, that at the Common 
Curteſy and Tenant in Dower were puni 
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. Waſte, that is to fay, that, before any 
F of Waſte made, they were puniſhable * 
74. by the Gröünde und Maxims of DS 3 
j;fore the Statute made in that W 
BEE nant” for Term of Life,” ne for . 
f were not punifhable* by the ſaid 
her Maxims, till by the Statute Reme 
of: inſt chem; and' therefore it is" faid, 
hat ile e were not putliſhab {habe 
the i Du Tyray te'noW proceed' utits 
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Lantsithere had been no inſt hit 

Por after the Law of Zngia 0 N ns Gl b 
[ withbut-Anſwer,''or that he a 

and will not _anſwergvexcept it be by Renſon of 

any Statute. "Therefore, for. the Puniſhment of 

ſuch Offenders as will not appear to make Anſwer, 


bern uſell, without Time of Mind, that an At- 
tachment in that Caſe ſhould be directed againſt 
him returnable in the King's Benoh or the Com- 
nun Place: And if it were returned thereupon, 
that he had nought whereby he might be at- 
tached, that then ſhould go orth a Capias to take 


his Perſon, and after an Alias Capias, and then a a 


Puri And if it were returned upon every of 
the ſaid Qapiar; that he could not be found, and 
he uppeared not, then ſhould an Eæigent be di- 
rected againſt hin, which ſhould have ſo long a 
Day of Retorn, that five Counties might be hol- 
den before the Netorn thereof, and in every of 
che laid due Counties che Defendant to be ſblemn- 
Conan and if he uppeareth not, then, ſor his 
ntumacy and Diſobedience of the Law, the 


Coroners to give Judgment that he ſhall: be out- 


ume whereby he; ſhall forſeit his Goods to the 
King, and leeſe divers other Advantages in the 
Law, that needeth not here to be remembred now. 
And ſo becauſe he was in this Caſe called accord- 
ing to the Law, and not, it ſeemeth 
that the King hath goodoiTids to the Goods 1 

in Law and Conſcien cee. 
Doc. If he had Knowledge of the Suit in ve⸗- 
Deed, it ſeemeth the King hath good Title in 
4 as thou ſayeſt. But if he had no 
Knowledge thereof, it feemeth not ſo; for the 
Default that is adjudged i in him (as appeareth by 
thine 


the Law if he had abſented Marte, and had as | 


and to be juſtified in the King's Courts, hath 


PY 1 a> IJ ad. Ar. At. 


. I 
* 
S 
ana 4 


Law; and if he-wereognorantof. 
the Suit, then 1 5 en be kiſigned to him no Diſ- 
obedience, for a Diſobedience implieth. a Kno- 


ledge gf chat he ſhould -have;obeyed unt. 


| f Stull, It ſeemeth in this Caſe that be ſhould. be 


mpelled to take Knowledge of the Suit at his. 


Pexil: For ſith he hath attempted to offend the 


pelled to take heed what the Law will do againſt 


him for it; and not only that, but that he fhould 


rather offer amends for his Treſpaſs, than 0 


tatry till he were ſued for it. And To it ſeem- 


eth the Ignorance: of the Suit is of his on De- 
faulty) ſpecially ſith in tbe Law is ſet. ſueh Order 
that eyery Man may know, if he will, what Suit 
isn taken agaiuſt him, and may ſee the Records 
thereof when he will: And ſo it ſeemeth that 
neither the Patty nor the Law be not bounden to 
give him no Knowledge therein. And over this 


weuld ſame what move farther in this Matter 


thus: That though that Action were unttue, and 
the Defendant not guilty, that yet the Goods be 
forfeited. to the King, for his not Appearance, in 
Law, and al ſo in ience, and that ſar this 


| Cauſe: The King, an Soversign and Head of the 


Law, is bounden of Juſtice to- grant ſuch Writs 
every Perſon that will: complain, be his Surmiſe 


tzue or falſe; and thereupon the King (of Ju- 


ſtice) oweth as well to make Proceſs to bring the 
Defendant to anſwer when he is not guilty, as 
when he is guilty':; And then when there is a Max- 


im in the Law, that if a Man be outlawed, in 

ſuch Manner as before appeareth, that he ſhall- . 
forſeit all his Goods 10 the King, and maketh no 
| Exception whether the. Action be true or untrue, 


it 
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it ſeemeth that the. ald Maxim more 8 
the general Miniftr of Juſtice, ice, than the par- 
ticular + v7 the > and 8 the Pro- 
eure he 5 and by the faid Maxim or- 
"Min tration of pbechef is altered, and 

is 775 to the King, as before appeareth, and 
that both in Law and in Conſcience, as well as 


3 


i the Action were true. And then the Party 


that is ſo outlawed is driven to fue fot his Re- 
medy againſt him that hath ſo cauſed him to de 

outlawed upon an untrue Action. 
RS 5 If he have not ſufficient” to mate? Re- 
nce, or die before Recovery can be had, 

hat Remedy is had then? 

a. I think no Remedy: And bor u auber | 
Dekaden in this Caſe, and in ſuch other like 


Caſes, where the Property of Goods may be al- 


tered without Conſent of the Owner, it is to con- 
ſider, that the Property of Goods is not given to 
the Owners directiy by the Law of Reaſon, nor 
by the Law of God, but by the Law of Man, 
and is ſuffered by the Law of Reaſon and by the 
Law of God ſo to be. For at the Beginning all 
Goods were in Common, but after they were 
brought by the Þ Line of Man into a certain Pro- 
perty, ſo that every Man might know his Own: 
And then when fuch*P is given by the 
Law of Man, the ſame Law may a 55 ſuch Con- 
ditions upon the Property as it liſteth, ſo they 
be not againſt the Law of God, ne the Law of 
Reaſon, and may lawyfully take away that it gi- 
veth, and appoint 58... long the Property ſhall con- 
tinue, And one Condition that goeth with eve- 


; . Property i in this Realm, is, If he that hath the ö 


roperty be outlawed according to ſuch Proceſs 
as is ordained by the Law, that he ſhall forſeit 

the Property unto the og And divers other 
| Caſes 


= — 9 TY A WE... 
© Y is * N ; 
r ä N 
1 9 : 4 


Lo of 
N 


CHAPTER III. 12 


th Caſes there be alſo, whereby Property in Goods 
o- alſo, without Aſſent of che Owner, whereof 1 
1 ſhall ſhortly touch ſome e e any Au- 
nd thority therein, for the more Shortneſs. Hu, 
nd by a Sale in open Market the Property is altered. 
as Alſo Goods ſtollen and ſeiſed for the King; or 
ty waived, be forfeit, unleſs appeal or Judgment be 
e- ſued. Alſo Strays, if be proclaimed, and be 
be not after claimed by the Owner within the Year, 
8 be forfeit; and alſo a Deodand is forfeit (to wWhom— 
e- ſoever the Property was before, except it belonged 
d, to the King) and ſhall be diſpoſed for-the Soul of 
him that was ſlain therewith; and a Fine with a 
er Nonclaim at the Common Law was a Bar, if 
ke Claim were not made within a Year, as it is now 
l. by Statute, if the Claim be not made within five 
n. Fears. And all theſe Forfeitures were ordained 
to by the Law upon certain Conſiderations, which 1 
lor omit at this Time: But certain it is that none of 
m, them were made upon a better Conſideration than 
he this Forfeiture of Utlagary was. For if no e- 
all e Puniſhment ſhould have been ordained for 
ere ffenders that would abſent themſelves, and not 
0= appear when they were ſued in the King's Courts, 
Nn: man) Suits in the King's Courts ſhould have been 
he of ſmall Effect. And ſith this Maxim was or- 
bs * dained for the Execution of Juſtice, and as much 
ey | done therein by the Common Law as Policy of 
of | Man could "reaſonably deviſe, to make the Party 
i- have Knowledge of the Suit, and now is added 
n- | thereto by the Statute made the ſixth Year of 
a” H. VIII. that a Writ of Proclamation ſhall be 
the ſued if che Party be dwelling in another Shire: 
fs It ſeemeth that ſuch Title as is given to the King 


ſeit thereby, is good in Conſcience, eſpecially ſeeing 
* that the King is bound to make Proceſs upon — : 
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Surmiſe of the. Phintif, and may not examine, = 
but by Plea. of the Party, whether the Surmiſe be 
true or not. But if the Party be returned five 
Times called, where indeed he was never called, 
( in the ſecond Caſe of the laſt Chapter of the 
ſaid Dialogue in Latin is contained) then it ſeem- 
eth the Party ſhall have good Remedy by Petition 
to the King, ſpecially if he that made the-Return be 
not ſufficient. $1934, Roca gens!" or die before 
Recovery can be had. 
Doc. Now ſith T have Sys thine-Opinion-i in 
this Caſe, whereby it appeareth that many Things 
muſt be ſeen, or a full and plain Declaration can 
be made in this Behalf, and ſeeing alſo that the 
phin-Anſwer to this Caſe ſhall give a great Light 
te divers other Caſes that may come by ſuch For- 
feiture: I pray thee give me a farther Reſpite: ere 
that Iſhow thee my full Opinion therein, and here- : 
after I ſhall right gladly do it. And therefore I 
pray: fe now . | 


4" 410 BB, . I 
4 The third Austin of the Sen. 


Stud. T Pa Stranger do Waſte in Lands "ER 
b nother holdeth for Term of Life, with- 
out Aſſent of the Tenant for Term of Life, whe- 
ther may he in the Re verſion recover treble Da- 
mages and the Place waſted againſt the Tenant 
For Term of Life, according to the Statute, in 
Conſcience, as he may by the Law, if the Stran- 
ger be not ſufficient to make ane for the 
Waſte done? 
: Det. Is. the Law clear in this Cale; that he 
in the Reverſion ſhall recover againſt the Tenant 
for Term of Life, though that he „ 


the Fry: of Waſte? 
" Stud, 
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Fal. Vel verily} ad yet iche Tenant for 
Term of Life had beg 90 in au Obkgation 
in a certain Sum of Money that he ſhould do no 
Waſte: he ſhould hot mow gp Walte- 
f a Stranger. And t ity is this. It 
bath been uſed 26 an anclelit Maxim in the 55 | 


that Tenant by the Curteſy and Tenant in Dow. 


er ſhould take "the Land with eg reg ts that i 5 


to ſay, that they ſhould do 


nor ſuffer none to be done: And when an FAS 
of Waſte was given after againſt a Tenant. for 
Term of Life, then he was taken to be in the. 
ſame Caſe, as to the Point of Waſte, as Tenant. 
by the Curteſy and Tenant in Dower, was, that 
is to ſay, that he ſhould do no Waſte, nor ſuffer” 
none to be done; for there is another Maxim in 4 
the Law of England, that all Caſes like un unto, 
other Caſes ſhall. be. judged after the ſame, Law as. 
other Caſes be: And, ſith no reaſon of Se. 
can be aſſigned why the Tenant for Term 
Life, after an Action of Waſte was given againſt 
him, 1 have any more Favour in the LW 
than the I epant by the Curtely or Tenant in 
Dower Moira ;" refore he is put under the ; 
ſame Maxim 17 8 they be, that is to ſay, that he 
ſhall do no „ ne ſuffer. none to be one. 
And ſo it Teeme th that the Law in this Cafe doth 
not conſider Ms Ability of the Perfon that dot 
the Waſte, Whether he be able to make Ræcom-- 
pence for the MWaſte or not, but the Aſſent of the ſaid 
Tenants, whereby they "have wilfulty taken upon 
them the "Charge 4 ſee that no Waſte ſhall be done. 
Dec. I have heard that if Houſes of theſe” 
Tenants. be deſtroyed with ſudden 8 or 
with ſtrange Feldes, that TE, ſhall not be” 


charged with Waſte, 
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99 8 


: Doe. (Abd T think the Rede i becauſe they 


ha 
e ek for ths Reo; bal t 
im in the L that 


4 n old reaſe EY 
chen Would be. eher del in theſe Cafes.” How. 


Veit ſome will Ey, that in theſe Caſes the Law of 


Reaſon. do ee them: And therefore t 
25. b 1 A Seat were po Ba they hey 
de charged in theſe Caſes « of Waſte, that tl e. 
Ape Pere. "againſt Reaſon, and not to be ob- 
rved But yet nevertheleſs” T take it not ſo; 
21 they might refuſe to take ſuch Eſtate if they 
1 4 and if they will take the Eſtate after 
the Law made, it ſeemeth. reaſonable thay they 
take it with the Charge, and with the Condition 
that is appointed thereto | by the Law, though 
Huff. "Might follow to them K drinkd . 
JS, 1 7 55 8 ſeen i in th he La 7725 
Tas th ſu fer him hin to have Hurt 9 Help 
W. that will wilfully run into pt of 
7 925 . not compe felled thereto, and judgeth 
It fall bs Jo to. run 11185 it; for which olly yy 

Fall be ma W te Without Remedy 
nſcien ale Man 2 take Land. for 
EET TIE tion thar 


as aſe By he 

Houſes. be pA ant "blown 98 5 
1 yed | with” ſtrange 

xt thou bat p ut be- 


Fm | 


+ CZ.» a6 


EE "haſt, ſaid a ee. e 

that the Cale why 5 faid Te nahlts be 
d in the Law Is, Actio n of alte, 
Houſes be Acſirojes by allet IP; 
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by os Fe Enemies,, is | ee 


Law,, : 11 ts 82 ; 
Fon tf r e 
05 : bong 25 895 55 fr Belly 1 that bo ; 


8 to e im or. not. 0 
Dog. J Doubt in this Cafe eder 9 the he Sil 
that thou ſpeakeſt of. be reaſonable or not, that is 
to, ay, that Tenants by. the Curtely, and Te- 
nants in Popper were pd, by the Common | 
Law, that they ſnould do no aſte themſelves 8 
Lays 1915 that at their Peril to "fee | that no Wand 
ould be done by none other. For that Law ſe m- 
eth pd reaſonable that -bindeth a Man to ati im- 
And it is impoſſible to prevent that nd 
aſte all be done NG Strangers; 3, for, it may * 


ſud nly done in the bt, that the Tenants « 
hoy | no. 18 of, 7 great Power, that 


refiſt Arg therefore me thinkettt 

= ought 55 cee n choſe Caſes for the- 
aſte the ee may res good Remed over; 7 
Ps 57 Main im wert eh — 


el, is a Maxim 
1 e e tat Che 


com e 28 Rim, Bb 
wall modal 575 and! i il le Fan 
it is reaſon 1 take the Charge, as the Ee 
vinted. it: And then 172 any Hurt grow 

im reby, it is through kis own Ad, 57 8 
own Aſſent, for he might have NT 
if be would” 
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| ugh a Man may refuſe to take Eſtate 
e 18 of Tis. or for : of Years, and 8 
8 may 2e o take her Pr ok ; yet Te- 
Hh” Arte cannot refuſe to take. his 
E 155 fir ee after the Death of his 
fl. F abideth ſtill in him by the 
e Law, without Entry : And 4 I 
per the 8 aſe, PR 15 a % * 
e Nou walye e on, and after Waſte 
were i 25 125 by e aer thinkeſt thou 
that he ol anſwer to the Waſte? - 


„ | dealt y the Ii 
X, 5. Randeth that 2 Reaſon, 
Rog, 125 is no wlt in him? f 


x ou "marry an Ther, het 


ger might follow 
15 OD e t bat be (22h with 112 


be ſhould, e charge nb e 
NEBR $01 be 1 Aid 5 
1 Abip 7 F abadoy 


Wer for no FE 
PETE. An bf themſelves; there t 


7 hen Woo FT 598 0 


be Wales n by Strangers by Commandment or 
Aſſent, 


17 „ 1 
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hte - Fong in duch Glounable 3 that they im 
nd a ehe n ſhould never have Proof of kheir 
Te- Aſſent. 
> his Dot. Is am e ee 88 and for 
" his 2. 
the ther W 7 | 
en I ha Bt = 
ofa hacks 2h CHAP. V. i 
a 1 
thou 1 The fourth Auction of the Student: 
Stud. F. he cine Hs yur 2 
fon, . 4 the Ordinary, after 
en bring an wy as Heir againſt another Perſon : 43 
Pe- Whether may any Man knowing the Truth, be - 
ere- of Counſel with the Tenant, and plead ' the Fen? 2 
.- Certificate againſt ih ee e e 
Age or not? 
ito MF © Pr. Is the Law in this Cast, that a aer 
5-5 againſt whom the Deſendant | hath Title -ſhalt 
han take Advantage of this Certificate, as well 2 
> as he at whoſe Suit he is certified Baſtard? - 
here Stad. Vea verily, and that for two Cauſes, 
Re- 5 the one is this. There is an old Maxim 
vhy in the Law, chat a Miſchief Wall be rather fuf- 
rhe FF fercd than an Inconvenience: And then in this 
ave Cuaſe if another Writ ſhould afterward be ſent to 
the another Biſhop in another Action, to certify whe- * 
aid WW | ther he were a Baſtard or "6 ; r the 
aid Biſhop would certify that he were: mu, f 
as | -$0/4ay, ' lawfully and then be would 


recover as Hein: and ſo he ſhould in one 
Court de taken as _ mulier and Baſtard Fer 
avoiding of Which. cantraricſity, the Law will 
fuſfer no more Writs to go forth in that Caſe, and 
fuffereth alſo all Men to take Advantage of ther 
Certificate, rather than to ſuffer. ſuch a Contra-- 
* 4 | * + 5 diction- 
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win, the Court, which in the Law i8callel 
ngonxenisnee. And;the-ether (Cant is, be. 
Fe zhis Cerußcate of the Biſhop is the- higbelt 
that is in the Law in this Bebhalf: But 
Keg is not underſtood. but where Baſtardy is laid 
in one that is Party to the Writ ; for if Baſtardy 
de laid in ona that is a, Stranger to the Writ, as 
if Vouchee pray in Au for ſuch other, then That 
Baſtardy ſhall be tried b twelve Men, which 
be concluded, becauſe. he is not priry 10 the. 
Trial, and may have no Attaint; but he that 
is Party to the Iſſue may have Attaint, and 
therefore he ſball be concluded, and none other 
the. And foraſmuch as the faid Max im was 
oidained to; eſchew an Inconvenience, (as before 
appesreth) it ſeemeth that every Man learned 
may with Conſcience plead the ſaid Certificate 
for aveiding thereof, and give Counſel therein to 
the Party according unto the Law, or elſe the 
aid Inconvenience muſt needs follow. But yet 
nevertheleſs I do not mean thereby, that the 
Part may after, he hath: barred the De- 
Mandant by the ſaid: Certificate, retain the Land 
ia Conſciener by Reaſon of the ſaid Certificate: 
For though there be no Law to compel him to 
reſtore it, yet I think well that he in Conſcience 
is bound to reſtore it, if he knew that the De- 
mandant is the very true Heir, whereof I have 
put divers Caſes like in the ſæventeenth Chapter 
of our firſt Dialogue in. Latin: But my Intent 
is, that a Man learned in the Lau, in — 
and other Dex! with Conſcience give his 
Counſel according to the Law, in avdiding of ſucłk 
Things as the Law thinketh ſhould for a reaſdn- 
able —— 5d eee n 1” 
: 295698 che hit H 3 za a. 
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Dcr. Though he that doth not know whether” 
de be a Baſtard or not may give his Counſel, and 
alſo plead the ſaid Cextiffeate; yet I think char 
he that doth know himſelf to be the very true Heir 
may not plead it: And that is for two Cauſes, - 
whereof: the- one is this: Rvery. Man is bound 
by the Law of Reafon tb do as he would be done 
to: But I think that if he that pleadeth that Cero 
tificate were in like Ciſe, he would think that ns 
Man, knowing the Certificate tobe untruef might 
with Conſcience plead it againſt hin; wherefore 
no more may he pltad it againſt none other. The 
other Cauſe is this; although the Certificate” be 
pleaded, yet is the Tenant bounden in Conſefenes 
to make. Reſtitution therebf, as łhu haſt ſaid*thy* 
ſelf; and then in Caſe that he would not mR 
Reſtitution,” then he that! pleadeth the Plea fh, 
run thereby in like Offence, for he hach helgen- 
to ſet the other Man in ſuch à Liberty; tha het 
may chuſe whether he will reſtore the Ear ir 
not; and ſo be ſhould put himſelf to jeopardytef: 
2 Man's: Conſtience. And it by _—_— 
I. 3. Qu antat periculim poribit in illi that is: 
—— will put Ilmtelf in Jeb pard yt 
offend, ſhall periſn therein. And therefore-i@ is 
| the ſureſt Way, to eſchew:. Perils, for him that 
| Enoweth' that he is Heir, nde to plead it. And 
as ſor the Inconvenience that thou: ſayeſt muſt” 
| Needs fbllow, but the Certificate be; pleaded; ag 
ta tit it may be answered, that it nay becpleaden 
ed hy ſome other that knowetk nbt that he ir 
very Heir: And if the Caſr he ſo fur put that: 
= there is none other t learned there but he, then 
methinketh that he ſhalt rather ſuffer: the ſaid In- 
convenience, chan to hurt his on Conſciener: 
For alway Charity beginneth at himtelf, and ſo- 
every Man ought to ſuffer all other Offéntes fa? 
F. 5 ther- 
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Vence 1 cen | 
iff in 22 A. at the Common —— * hhan 
EN Defendant hath fufhcient Matter in 

<1 — 1 hereby he may be diſcharged by 2 

| n d cannot plead 
by on Law, or not: 

Ber Fer 27 thee. put > Caſe thereof i in cer- 
tain, for elſe the Queſtion. is very general. 
Stud. I will put the ſame Aug that thou put- 
N | nth. Chap. 
e's n 


Pay ment 22 0 8 not mw 
to, if be gave, Coun! 
110 taken to Es payec OM 


_ . 


5 


by Sulpernuj yet the bringing in of I. Broo ret 
| will be to the Charge 


is a Ground in the Law of Reaſon,” 
Primus conte berubutem (that: ic) 


Count 
not —j 


. Js 
of God and the Law of Rea-- 
ſon, as well as the'L n of the Realm: 
For as thou bal in 1 


thy ſelf, in 0 
logue in Latin, — — Law 


8th: he is bound to give 

Law, far ele. he wed jon 
Dact. In theſe 

underſtood the: 


of Reaſon be two ſpecial: Grounds of the Laus of 


Eiglan, wherefore (as methinkethi he my give- 
no Cbungli(lav ing dis Hach) neither nt the: 
Law of: God nor the Law of Reaſon. And c&t- 
tain it is, that this Artibla, that is ta ſay, that a 
Man ſhall do as he would be done to, is-ground- 
ed upon both the: ſaid Laws.  And-firſt that it is. 
grounded upon the Law of Reaſon,” it is evident of 
it ſelf.” And in-the/6th Chapter of St. Lula it is 
fatd, Et prout vultis ut fatiant vobis bomines, & vas 
= illis ſemiliter; that is to ſay, All that other 
n ſhould do to you, do you to diem: And ſoit 
is grounded upon the Law of of God: Wherefore if 
he ſhould give Counſel againſt the Defendant in- 
that Caſe, he ſhould do againſt both the ſaid Laws) 
Stud. If the Defendant: had e 
but the Common Lawz E would agree „. I 
were as thou ſayeſt, but in this Caſt he. may 
good Remedy by a. & And this is Way | 
that ſhall induce him directiy to his Sabpeirs,” ths 


is to ſay, when it appeareth that the Plaintiff 


ſhall- recover by Ar fan AR} 
Do#t. Though. the Defendant may be 


of the Defendant, anck ald 


the Prooſs may die or they comme in. Alſo chere 


We m db Bo 
häng agdinſt the Truth j- and, ſich he keföweth Tel 
is re ie paid, he may? do No- 


thing 


HA WM oy "I 


age "DT ALOGVUE I. 


ching the Truth; and if he ſhould be of 
' ICounſeldvith the Plaintiff, he muſt? ſuppoſe and 
aver that ãt is the very due Debt of the Plaintiff, 
Andithat the Defendant with - holdeth it frenu him 
wateafully,' which he knoweth himſelf to be un- 
trut : Wherefore he may not with Conſcience 
ia, this Caſe be, of Counſel: with. the Plaintiff, 
that the FHlaintiff is, paid already. 
Wherefore if thou be contented with this 
„am, I pray thee proceed to ſome other 
Ha ® } 1 109480 11-0394} 3643-9 BY 1, 0 18. 
Stad. Iwill with goodwill... 20 94163 9 $65 
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Man maketh a Feofinent to the Uſeiof kde. 
and of his Heirs, and after the Feaſfor put- 
| — his Braſts ta manure the Ground, and 
rthe Feoffee: taketh⸗ them as Damage · fraſant, and, 
: putteth/themin Round, and the Feoffor bringeth 
an! Action of Freipaſy againſt him for entring! | 
nad his Gmund, r. Whather may any Man, 7 
- knowing; the; ſaid: Uſe, be of: Counlel. with the: 
n the Action? We at Fu & NC $1 
2 Dad May he by n that 

"Aliens ſeeing! = the. bee wi. N 
rn '$ 2bnrct 


1 whale Tnterefd is. ins the Feoffes, and if the. 
Feoſfre wall break his Conſcience, and take {the 
Profits, the Feoffor: hath no Remedy by the Com- 

mon Law, but, is driven in that to ſue for 
bis Nmedy by Subperg for the Profits, and to cauſe 

E e And chat was ſome- 
time 


at 14 


that ha ſhould not maintain an untrue Action pn 
the Profits. And it ſufficethi not in the Law. 
ne yet in Conſcience, as me ſeemeth, that a Man 
have Right 


_ C H APT ER VI. 233 "I, 


time the moſt common; Caſe here 
was ſued, that is to day; before; the Statuts of 
E. 3. but ſithi the Statute, the Feoffor maydawiul- 
ly make a Feeifment. But nevertheleſs, ;forbthe. 
rofitsc received, the Feoffer hathi yet, no:Reniedy, 
8 but by Subpane' as he; had before the ſaid Statute.- 
And ſo the Suppoſal of chis Action of Treſpaſs 
ams, in every Point as: to dhe Common. 
AW) 500 26. 0 14 etre 
Doc. Though the be unttue as tothe 
Ts yet he that ſueth it ought in .Conſcience. to 
haye that he demandeth(by: the Action, that is to 
ſay, Damages for his Profits; and as it ſeemeth, 
no Man may with Conſcience give Counſel againſt, 
that be knowetk iefice w have done. 
Stud. Though Conſcience 1 would he have. 
the Profits, yet Conſcienee will not © r the. 
attaining thereof the Feoffor ſhould makeanuntrue 
Surmiſel Therefore againſt the untrue Sumiſe 
every Man may with Conſcience give his 
. ſel; for in that doing he reſiſteth nt the Phineifß 
to haun the Profits, but he with ſtandeth lum 


ag 8 ſueth fbr, but that alſo he 
ſue by a eans, and that 1 
Nn and alſo a good; and a true Convey 

come to his Right. For; e Man have a: Ned to 

Lands as Heir to his Father, and heiwill bring an: 
0 2 As) Nos to his. oy that ** | 

icht, every Man may give.Counſchiagainſt/the, 

Action, though ; ks be have Right by ano- 
tber Means: And ſo, ante he:mayido. 
in Dilatories, whereby the Party may'take hurt if 
it wen not pleaded, though he know the Plaintiff 
N 8 if the Party, or the Town; be — 

nam 
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W or if the Degrees in Writs of Aides 
miſtaken But if the Party ſhould take no hurt 


by admitting of a — there he that know-- 


that the Plaintiff hath may not plead 
Dilatory: with Confeience:'” As in a Rormedon 
plead in Abatement of the Wuritg becauſe he 
— mad elf Heir to him that was the laſt 
Wildes or in a Writ of Right, for that the: De- 


mandant had omitted one that tended Right, "- 


ſich other? Ne he may not aſſent to 
of an Eſſein nor Protecton ſor him, if — 
that che Demandagt hath. Ne be may 
not vouch: for him, :except/it he that he knoweth 
that the Tenant hath a true Cauſe of à Voucher and 
of Lien, and that he doth it to bring him thereto, 
And in like wife he may not pray in Aid for * 
unleſs he know the Prayee mos wx. good Cauſe of 
Voucher- and lien over; or or that ne knew tha 
te Prayee hath ſbmewhat to plead: that the Te- 
nant may not plead; as Villeinage man 
Ant, or fueh' Geher: 
Though the Phinti® hath ies an 
n chat 18 untrue, and not maintainable' in 
the Law, yet the Defendant doth wrong to the- 
Plaintiff in the Wich- holding of the Profits as wellt . 
| Before the Action bro he, as hanging the Aton; 
ä as it ſeemeth, Coünſellor 
ntaing and alſo ſheweth himſclf to fa-- 
aa P in that Wro 16, weh be giveth. 
Counſel againſt the Action. "OH 24) 3823 
Stud. If the Plaintiff ds wk this hors: favour: 
and a maintenance of his Wrong; he jadgeth far- 
ther than the Cauſe is gen, tar de Crorfellore | 
do no more but give Counſel againſt the Adhon :- 
Roy though he give him-Counſe? to wi 
Action for" the untruth af it, eats” od 
not r confeſs'i itz and: to — "$05 
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Neaſon chat he may give Counſel ya-the Party 


. 15 he hay . 7 25 tle t 6 10 that he ought 
nd the wal Picks in 1 5 till bi be þ ich 
ea 


: rg e to it by n U 
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claus i ay begebe 


yiel che Profits. And 3 —5 
this Caſa be of Ouunſel with him at the C Ni 
Law, and be againſt him in Chancery, and in ei 


Caine tl Counſel, Jagen J - | y, 


or hurt of Confeinee, - And upon this Ground-it 
is, that a Man, may with good Cqnfrience be of 
Counſel with him that hath Land by Diſpent, or by 
a Diſcontinuance without Litle, if he that bath the 
Right bring nat his Action according = 
eee bis Right in that 
Ne #176 n | 
© HA F. VE. St AF N a5 


Ir. a Man take ake Ditecs 1 5 Debt ee On 
gation, or u PL. Contract, or ſuc der ger 19 0 


Law to d 1 and _neyer ther 


Reſt Won ag bound to 
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he may ſo recover methinbe- 
hs rk epayment of-the Maney „ he s 


ne; LITE 8 3 ” have: For 


unjuft Means, yet 
d him, it 2 20 Ki, an and 
'to repay it, unleſs it rea 
ed-as rut faid'ſt ; e when he hath repa 
ed it, he is, as methinketh, reftored to his 6 
Action. But to the- Redelivery of the Beaſts with 
fach Damages and ſuch Hurt as he hath. by the 
Diftres, Ifappoſe he is. bound. to make Recom- 
pence. of them in Conſeience without Compulſion 
or Suit in the Law: For 150 5 he might lawful-- 
Pans fed far bk Dy ich Manner as the 
5 Tas well L 
yo is g 6n to 
on to os vn Ho againſt 6 Or 925 Law. | 
And therefore if any hurt come to the 
the 8 EET ind 3 77 7 
d ink it were the more ! 


12 35 ar 
t ot the- 8 85 or: by e nt 5 0 | 
ecmeth th — there ie no, Aﬀſent F 
E Caſe, ſpecially no free Aſſent, for that he 
doch is by mpulſion, and to have his Diſtrels. 
again, vo ſo 5 Mens 1 is not much to be pon 


. dared” i all. his of him. 
2 dp pat ab Dre una. i; be ah made 
e Be Judge, and tae is. gohibited i in 
Laws: But in that Caſe, whe re t 
ken for Debt, he is not his own Jud 


the Pe ve Iudged in certain before N 
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hfy, Nett 
— 7 en e Has Tn becher 
diſtraineth in A for't Debt take 14 
thing for h Wee is bound in Can-" 
ſcie RK ore. it aga in; for Damages 6 arb 
trable, anck not As no mote. tan n 1 
is; and me ſeemeth hat both in the Caſe e by” 
and Debt, lie is bound in Conſti 8 Yeſtore 85 
that He taketh: For, though he ſeit 25 
have ke Sum as b receiveth, — Reds 
to have the Mo > that 8 n ot hs oe 
to the Money by an u 901 Wherefore * 
ſeerfieth he 8 fob to reftore it agu. 1 
Dost. And he ſhiottld e rener 5 
it again, ſhould he not yet {for derived | 
it once) be batred of | his f Am nei: 


the 1e Weder; ut this I will fo 
Hurt come to him thereby, it is 
Default, for that he would: 8 due Lac: 
But nevertheleſs 4 little I will fay to thy I 
_ OT Ea Ye Yale RO Nac 
be is reftored to his firſt Aion, "As; 
if a 1 condemned in an Action o Treſpaſs 
| the Money, and after the Deferidant' reverſe' the 
Judgment by a Writ of Error, and have his Mo- 
ney repaid, then the Plaintiff is reſtored to his firſt 
Action. And therefore if he that in'this Caſe took 
the Money, reſtore that he took by the wrongful 
Diſtref, or that he ordered the Matter fo liberally” 
that the other murmur not, ne complain not at it, 
— uk ſoles he did very well to be fure in CHuſti- 
And therefore T would adviſe: Man to 
des * eL. —— * 2 
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unleſa a Diſtreſs be expreſly reiarved: And if the 


Benminder over. in Fec, meaning a Rent, that 


Dar. Thy Counſel is good, and I n 
in this Caſe, "That the Party may have an Action 
of Freſpais againſt: him that diſtraineth, . ſo that 

he is taken * the Law but as a Wrong - doer; 


and therefore to pay the Money again is the ſure 


way, as thou: haſt ſaid before. And I pray thee 
nom ſhew me for what a Man e e di- 


. eee 


e H A P. IX. 
| Br wha Things @ Man may lawfully aura, 


824 : Ak nk lawfully diftrain for a Rent- 
ſervice, and for all Manner of Servi- 


hon, — Fealty, Eſcuage, Suit of Court, 
Reließ, and ſuch other. | Alfa for a Rent teſerved 
upon a Gift in Tail, a Leaſe for Term of Life, 
_ for Years, or at Will, if he reſerve the Reverſion, 


the Feoffor mall diſtrain of common Right, though 
there be no Diſtreſs fpoken of. But in Caſe a Man 


make a Feoffment, and that in Fee by Indenture, 


reſerv ing à Rent, beſhal nat dillminfor that Rent, 


1 be made without a Dead reſerving a 
t. that Reſervation is void in Law, and he 
have the Nent only in Conſcience, and ſhall 


n And like Law is where a Gift 


in Tail, or a Leaſe for. Turms of Life is made, the 


Reſervation. is void in the Law: 


Aq if a Man ſeiſed of Land for Term af Life 
granccth- away his wholc Eſtate, reſerving a Rent, 
that Reſervation is void in the Law, without it 


he by Indenture; and if it be by Indenture, yet 
be ſhall not diſtrain for the Rent, but a Niftreſs- 
be reſerved, And for Amerclamenes. in à Leet 
A EET 


1 — T- 
. - I * 


d that 
doer ; 


> ſure 


ay yr Reſervation. 


Alſo if a Man make a Leafe at Michaelma: * 
a Year, reſerving Rent payable at the Feaſts of 
the Aununciatian of our Lady and Saint Aicha 
the Archangel; in that Caſe he ſhall diſtrain for 
the Rent due at our Lady-day, but not for the Rent 
due at Michaelmas, becauſe the Term is e ired. 

But if a Man make a Leaſe at the caſt of 


Chriſmas, for. to endure to the Feaſt of Chriſt: 


mas next following, that is to ſay, for a. Year, 


reſerving a Rent at the aforefaid Feaſts of the r 


nunciaticn of our Lady and Saint Adrchagl the 
Archangel; there he deſtrain for both the 


Rents as long as the Term continued, that is to 


ſay, till that. aforeſaid Feaſt of Chriſtmas," 
And if a Man hath Land for Term of Lite af 

2 at Nole, and maketh a Leaſe for Term of 
ears, reſerving a Rent, the Rent is behind, 


and Toln: at Nate dieth; there he hall u not  difrain, * 


becauſe his Reverſion is determined. 
Alſo if he to whoſe Uſe Feoffees been -ſeiſed 


maketh- a Leaſe for Term of Vears, or for Teim 


of Life; or a-Gift in Tail rcfervingia Rent; there 
good, and the Leſſor ſhall diſtrain. 

And if a Townlbip be amerced, and the Neigh+ 

bours by Aſſent aſſeſs a certain dum upon every In. 
itant, and agree that if it be not 2 A 
that certain Perfons thereto: aſſigned ſhall di 
drains in this Oaſe the Diſtreſs is lawful, - If 


oh and Tenanh {16> 26 if the Tenant do-hold 


the. Lord by 24 Rent, and the Lord 
l 195 ealty, reſeruing the Rents 
Tenant atturneth i in this Caſe he that 


4 — . * may not diſtrain for the Rent, tor it ig 
is Tal Rent- eck. But if a Man make a Gift . 
| Ion 2 2 nd 


* 0 


ther, reſerving Tear and certain 


de N ſhall Uiſtrain; but for ans. 
in a Court- Baron he ſhall not diſtrain, - 
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Rent, and after that he gr granteth away the rene 
reſerving i the Rent and he Reverfion' to himſelf; 
in this Caſe be (Halt diſtrain'fot the Rent, for the 
Grant: of the Fealty is void. for the Feilty cannot 
be ſevered from the Reverf or. Alſo for Heriot- 
ſervice the Lord ſhall diſtrain; and for Heriot= 
cuſtom be ſhall ſeiſe, and not diſtrain. Alſo if 
Rent be affigned to make 4 Partition or Aſſign⸗ 
1 memt of Dower legal, he or ſhe to whom the Rent 
| * is: aſſigned may diſtrain. And in all theſe Caſes 
10 above-ſaid, hes a Man ma diftrain, he may 
10 not diſtrain in the Nig t, but for Damage; ſeaſant; 
j chat is to fay, where ts db Hurt in his Grouhd, 

i 00 2 * diſtrain * the Niguat. Alſo for Waſtes | 

10 Ca or ſuch eher 10 Man "ta may e 


* * 


1 — A 


en 
T N SC 
— — — 
3 ——— 
— 


333 
— 
—f— 


„ M. d eee, ee 


— A 
bs 7 144455! 9 
11 10 7 F+ C1 
nn *r # 4 
100 X. dT . 
11 * TT IR. 

; I 5 . 1 1 7 

n w— 2 2 
inn Pio! | 
© 111418 (3 24 AG LUIS 901 


ee 
Wil i FF « Man do x Freges, and ate kae hi Ex- 
| WR ecutora, and dis before any amierids made; whe⸗ 
„ —— bound in Ooffeiencc to 
© FLOUR make Amends for the Treſpaſs, ie 
dae en though ere t ks: 
in them by the Law to compel them to t? 
Dost. It is no doubt but they are bound — * 
in Conſcience, before any other Ded iu Arity 
0 that chey may do for him of thieirown' Devotion. 
1 Stud. Then would I wit, if the Feftator made 
| 


£ OY) N 


— — 
— — 
— 


' bound to do — chat is to fäy, to e 
der che Treſpaſs, or to pay Lese, n 
| have no Goods to do 10 bechf 


Y 
' l 
: 
£ 111 
ing 
135 110 
ann 
7 * 18 
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% pay Legacies: For i chey woll fir 
0 wake Recompence fr the Treſpaſs, and then have 
D not 


as 


nſelf; 
Tr the 


not 


eriot- 


riot= 


Ifo if 


hgn- 
Rent 
Cafes 


* 
/ 


. 
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CHAPTER *. 


not „ ſulla to pay the Legacies; they ata 
be tak 9 15 „as. Maſtets of their Ten 
FA Gon 70 r they N e by no 


Amends, for the. Treſpals bechuſe 
Tia s_ dieth with the Perſon; but the 
LEA ſhould, be compelled: by the Law 
Spiritual to fulfil, and ſo they ſhauld be compel- 
led to pa the Legacies of their own: Goods, and 
they ſhal Ard not. be compelled thereto by no Law ne 
Conſcience: but if the Caſe were, that he leuve 
ſufficient Goods to do both,'then..methinketh- 


to make Amends for the Treſpaſs, before they may 
| do amy other R = for the Teſtator of 


ept 

 thet d 9 

ce erben Tenge 10 U 

y what the Ef of the Teta“ 
ment! 


Doct. The Okdinaly May nothing take by 


| Conſcience therefore, t 3 
Goods beſides for the Fu $2.3 * the Debts, 


Fane, 7 55 
Oo 
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and: to make de e ebnet in Ale Nile „ 
Se be bound dg pay Debts upon a mp 
15 any other Deocb of Charitys that 
ray? ver of their eg 
ET 4 We. GO 2013 JC 015 nis 
„K. Eo And, Fs, ee e that ey be 
f o rſt, that 45 to ſay, to make Amends: 


Les e to.pay the Debts: Wan, 4 
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Stud, Then, for the lainer Bebe of this 
1 tter be the pl ; pray -thee ſhew me thy i 
Mind, by what Lari that ifa AGES 
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they, be bound. to do both, and that they be bound 


0 50 the Debts, bor chat Wund 
16 e is arbitrable. Tho bo; DANCE 
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Seutofs, that the Executors, if they take upon 
chem, be bound to perform ce Wil, and Jiſpoſc 
the Gbods' that remain for the Teftator? 
Dos. 1 think that it is beſt by the Law of 
| Reaſon, 34 
Stud. And mi6thinſvch that it ſhould be rather 
by che Cuſtom of the Realm. 
Dock. In all Countries, and in al Lands they 
make Executers. 
- Stud, That ſeemeth to be rather by. a general 
Cuſtom, after that the Law and Cuftom of Proper- 
was brought in, than by the Law of Reaſon: 
or as long as all things were in common, there 
were no Executors ne Wills, ne they needed not 
them: and when Property was after brought in, 
methinketh that yet making of Executors and diſ- 
poſing of Goods by Will, after a Man's Death, 
followeth not neceſſarily thereupon: for it might 
have been made for a Law, that a Man ſhould 
_ had the Property of his Goods only during 
his Life, and that then, his Debts == all his 
Goods to have been left to his Wife and 4 Clildren, 
or next of his kin, without any Legacies ma- 
king thereof; and ſo it might ny be ordained by 
Statute, and the Statute good, and not againſt 
Reaſon. Wherefore it appeareth- that Executors 
have no Authority by the Law of Reaſon, but by 
the Law of Man. And by the old Law and 
Cuſtom of the Reæalm a Man may make Execu- , 
tors, and diſpoſe his'Goods by his Will, and then 
his Executors ſhall have the Execution thereof, 
and his Heirs ſhall have nothing, but if any par- 
ticular Cuſtom help: And the Executors {hall al- 
ſo have the whole Poſſeſſion and Diſpoſition of all 
his Goods and Chattels, as well real as perſonal, 
though no Word be expreſly ſpoken in the Will 
For * ſhall have them: Ant they ſhall have 
alſo 
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alſo Actions to recover all Debts due to the Teſs) 8 


tator, though all Debts. and Legacies: of the Teſ-, 
tator be paid before, and ſhall have the Diſpoſition 


of them to the Uſe of the Teſtator, and not to their 
own Uſe. And ſo methinketh that the Authority 


to make Executors, and that they ſhall diſpoſe the 


Goods for the Teſtator, is by the Cuſtom of this 


Realm: But then, I think, as thou ſa yeſt, that 
by the Law ee 


firſt, that is, to the moſt Profit of the Soul of their | 


Teſtator, where the Diſpoſition: thereof is leſt to 


their Diſcretion ; and that, I agree well, is to pax 


Debts upon Contracts, and to make amends; for 


wrong done by the Teſtator, though they be not 
compelled thereto by the Law and Cuſtom of the 


Realm, if there be none other Debt nor Legacy 


that they be bound to pay by the Law: But if 
two ſeveral Debts be payable by the Law, then 


which Debt they ſhall do firſt in Conſcience, 1 


am ſomewhat in doubt. 


Duc. Let us firſt know... what the Common | 
| Law is therein, 


Stud. The . Brat Law 5 That if. the Teſta. 


tor owe 101, to two Men ſeverally by Obligation, 
or by ſuch other Manner that an Action lieth a- 


gainſt his Executors thereof by the Law, and hes 


leaveth Goods to pay the one, and not both; that 
in that Caſe he that can firſt obtain his Judgment 
| againſt the Executors, ſhall have Execution of the 


whole, and the other ſhall have nothing: But to 


vchich of them he ſhall in Conſcience owe his Fa- 
| vour; the Common Law teacheth not. 

Dod. Therein muſt be conſidered the Cauſe why.. - 
began, and then he muſt after Conſci- 

| ence. bear his lawful: Favour to him that hath the 
| cleareſt aged Os and if both, have like 


the Debts 
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=—_ pane ron r Fa- 
vour where is m greateſt Charity. 
Stud. May the Executors in that Caſe. delay 
chat AQion chat is firſt taken, if it ſtand not with 
fo good Conſcience to be paid as another. Debt 
whereof no Action is brought, and procure: that 
m Action may be brought thereof, and then to 
_ confeſs that Action, that he may fo have Execu - 
tion, and then the Executors to 15 Wen a- 
gainſt the other? od $7 
Dyer. Why may he not in that Caſe pay the 
other without Action, and ſo be yore "+ 
the Law againſt" the firſt? 
Stud. No verily, for after an Action is hens the 
Executor may not miniſter the Goods ſo, but that 
he ſeave ſo much as ſhall pay the Debt whereof 
the Action is taken: And if he do not, he ſhall 
pay it of his own except another recover | 
and have Judgment againſt him hadging that 
Action, and that without Covin. 
Doadr. Then to anſwer to thy Queſtion, I think, 


3 or by dilatory Plea in Cite of the 
rit that is true, he may delay it: But he may 
plead no untrue Plea to prefer the other to his du- 
ty. But, I pray thee, what is the Law of Lega- 
cies, Reſtitution, and Debts upon Contracts, that 
percaſe ought rather after Charity to be paid than 
a Debt upon an Obligation? What may che Fa- 
vour of the Executor do in theſe Caſes? 
Stud. Nothing: for if they either pere 
cies, make Reſtitutions, or pay Debts upon CVn- 
tracts, and keep not ſufficient to pay Debts which 
they are compelled by the Law to pay, that ſhall be 
taken as a Deva/laverunt boa Teſtatoris, that is to 
ſay, that Ws have waſted the Goods of their Teſ- 
__ _ tator; 


A g A . * JF 


tator ; and therefore ti be compelled to p 
— Debts of their Oo Goods” A. i ig 
pay a Debt upon an- 99 
ay is yet to come, thouglj it be che clearer Debr, 
that be the more Charity to” have it paid. 
Das. Yet in that Caſe,” if he'to whom the Debt 


| is alveadhe owing! forbear till 'after the Day of the 


other Obligation is ny” then *he-n "pay him 
without Danger. 4,26 | 
Stud. That is true, if there be $6-ARion hea 
upon it; and though there be, yet if that Action 
may be delayed by lawful Mole; as thou haſt 
ſpoken of before, till after the Day, and that an 
Action is taken upon it, then may the Executor 
confeſs the Action, and then after Judgment he 
may pay the Debt without Dafiger of the Law. 
Ded Is not that confeſſing of the Action fo 
done of purpoſe à Covin in the LA f/ 
Stud. No, verily ; for Covin- is where the Ac- 


4 4 


tion is untrue, and not ban this Executors bear 
a lawful Favour,” ' in d 119 


Dacti The — un the Abbe in all 


the Caſe before rehearſed, will regard much what 


is beſt for the Teſtator- eit n nnn 
Smd. But he may not drive them to Accompt 
gut HGH — the Common Law. 
teal e a6 IL MG 0032 2» 
10 E. 1 A P. I. 

4 . ninth Vuglion of the. tall 


2 is indebted to another upon 4 ſimple 
Contract in 20. and he maketh his Will, 


and bequeatheth 20 J. to H. Hart, and dieth, and 
leaveth Goods to his Executor only to bury 
him with, and to perform the faid Legacy, and 


after the ſaid Executors deliver the Goods of their 


| Teſtator in CO of the ſaid Bequeſt: 


Whether 


— FO 
- APE 8 
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"Whether is he to whom the Bequeſt is made 
bound in Conſcience to pay the faid Debt upon 
4 Contract, to the ſaid i Hart, or not: 
Docr. Is he not eee the Low? 
Sen. No, verily. | 

1 Dot: Andayhat chinkeſt chou hs in Con- 


Feienee?- 4 noted K Tree 
Stud. I think that he is not bound thereto in 
Conſcience, for he is neither Ordinary, Admi- 


niſtrator, nor Executor. And I have nde heard 
chat any Man is bound to pay Debts of any Man 
that is deceaſed, but he be one of thoſe three, 
For the Goods that the Teſtator left to the Ex- 
ecutors were never charged with the Debt, but 
the Perſon of the Teſtator while he lived was only 
with the Debt, and not his Goods; and 

His Executors, that repreſent his Eſtate after his 
Death, having Goods thereto of the Teſtator's, 
be charged alſo with the Debts, and not the 
Goods. And therefore if an Executor give away 
or ſell all the Goods of the Teſtator, or other- 
wiſe waſte: them, he that hath the Goods is not 
charged with the in Law nor Conſcience, 
but the Executors ſhall be charged of their own 
Goods. And in like wiſe, if Jobn at Note owe 
to A. B. 20l. and A. B. oweth to C. D. 201. 
and after A. B. dieth inteſtate, having none other 
Goods but the faid 201. which the ſaid Jabn at 
Neoke oweth him; y t the ſaid C. D. ſhall have no 
Remedy againſt the ſaid Fohn at Noke, for he 
ſtandeth not charged to him in Law nor Conſci- 
ence. But the Ordinary in that Caſe muſt com- 
mit Adminiſtration of the Goods of the ſaid A. B. 

and the faid Adminiſtrator muſt levy. the 

of the ſaid Jobn ar Noke, and pay it to the ſaid 
C. D. and the ſaid John 47 Noke ſhall not pay it 
. — he is not charged therewith to 
him: 


HAT TEE KR x1. up 


Hinir: And no more methinketh-in this Caſe, 
that he to whom 8 neither 
charged to him that nc owing 0, 
in the Law or Conſcience. : 
3d Dacr. Then ſhew me thy Mind, by nie 
Con- awas grounded, — that — be 
bn: bound to pay Debts before Legacies; whether it is 
eto in by the Law of God, or by the Law of Reaſon, 
\dmi- or by the Law of Man, as thou thinkeft? _ 
heard Stud. I think that it is both by the Law of Rea- 
Man ſon and by the Law of God. For Reaſon wills 
three. that they ſhall do firſt that is beſt for the Teſtator, 
e Ex- and that is to pay Debts, that their Teſtator is 
t, but . to pay, before Legacies that he is not hound 
s only to. And alſo by the Law of God they are 
—— — For ſith are 
er his bound by the Law of God to love their Neigh+ 
itor's, bour, they are bound to do for him that ſhal be 
2t the beſt for him, when they have taken the Charge 
b | thereto, a Erecutors de when they agree to take 

the Charge of the Will of their Teſtator upon them; 
and it is better for the Teſtator that his Debts be 

paid, (wherefore his Soul ſhall ſuffer Pain) than 
own that his Legacies be performed, wherefore he 
e owe mall ſuffer no Pain ———— of them. 
, 201. And that is to be underſtood, where the Legacy 
other is made of his own Free: will, and not where it is 
abn at made as a Satisfaction of any Duty. And after 
ve no the Saying of St. Gregory, the very true Proof of 
or he Love is the Deed. But this Man is not in that 
onſci- Caſe, for he took never the Charge upon him to 
com- pay the Debts of the Feſtator, and therefore he is 
AH. B. not bound to them in Law on nian 0 me 
loney ſeemeth: But rather the Executors ſhould have 
e ſaid been ware ere they dad paid the Legacies, feeing 
pay it there n 2 we 2 
th to $7 "G2 j Dee, 
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» De. The Executors might no otherwiſe have 
done in this Caſe, but to pay the Legacies: For 
den they ſhould have heen « compelled by the Law 

to have paid, and ſo they 

* wth yn 0 e to 
d'now, for have paid the t upon a 
that an Action lies a- Contract, and therefore 
— pra they did well in perform- 
en the. im. ing of that Legacy; but he 
plied in a fonpleCon- to whom the Legacy was 
traf. made ought; not to have 
taken them, but ought in 
Ootiſcience to: have ſuffered them to have gone to 
che Payment of the Debt. And ſith he did not fo, 
but taok them where he had no Right to them, 
it ſeemeth that When he took them, he took with 
them the Charge in Conſcience to pay the Debt: 
Cor ſith the Executors were com by the 
Lau to perform that Bequeſt, and not to pay the 
Debt, therefore when they performed that that Bequeſt, 
they were diſcharged thereby againſt him that the 

| Pert ovting to, in the Law and Conſcience; 
anther the Charge reſted, upon him that took 

_ Goods, where he ought not in Conſcience to 
W taken tem: But if it had been a Debt up- 
n an Obligation, or ſuch other Debt, whereupon 
Remedy hath” been had againſt the Executbrs by 
-the Law, I:thefe fuppoſe, though that, the Ex- 
becutors had performed the Legacy, that yer + to 
- whom the Legacy was made and performed, he 
- not been charged in Conſcience to the Payment of 
the Debt, for the Executors ftood fill, ed 
Weroto of theit own On he. MOR 
ueſt was made was nd in die ce 

m ecpey chat he geceived to the Execut 18, he 
cauſe he had no Right to have received. it, for. a- 
f ee \Executors be had no Right e 
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Stud. Then it ſeemeth in this Caſe,” that in like 

wife he to whom the Bequeſt was made ſhould _ | 

repay that he received to the Executors, and ten 

they to 5. it rather than he. | 1 

Doc. The Executors have no farther medling 

with it, as this Cafe is: For when they performs 

ed the Bequeſt, they were diſcharged againſt both 

the other in Law and Conſcience: And alſo he to 

whom the Bequeft was made ſtood not in this Caſe 

charged to the Executors; for againſt them he had 
good Title by the Law: And ſo this Charge ſtand- 

eth only againſt him that the Debt is owing to. 

And the ſame Law that is in this Caſe upon a Debt 

upon a Contract, is if the Teſtator had done a 
- Treſpaſs whereupon he ought to have made Re. 

ſtitution, that is to ſay, that he to whom the 
7 Bequeſt is made, is bound to make the Amends 

for the Treſpaſs: For it ſnould be no Diſcharge to 

him to pay it again to the Executors without the 

paid” it over, and it were uncertain to him whe- 

ther they ſhould” pay ĩt or not. And therefore to 

be out of Peril, it is necoſſary that he pay it him 
ſelf, and then he is ſurely diſcharged againſt all Men. 
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1 The ind Vein of the, Su, 
Aan ſeiſed of certain Land in, his De- 
41 meine as of Fee, hath Iſſue two Sons; and 
dieth ſeiſed, after whoſe Death a Stranger abateth, 
and taketh the Profits, and after the eldeſt Son di- 
eth without Iſſue, and his Brother bringeth N 
| fiſe of Mertduncgſtor as Som and Heir to his Fa- 
ther, not making mention of his Brother; and re- 
covereth the Land with Damages from the Death a 
of his Father, as he may well by the Law: whe- 
ther in this KKK» 
„ 9 Conſcience 
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Conſcience to pay to the Executors of the ede 
Brother the Value of the Profits of the ſaid Land 
that belonged to the eldeſt Brother in his Life, « or | 


not: 
Dat. What is thine Opinion therein? BEA 
Stud. That like as the faid Profits belonged 
of Right to the eldeſt Brother in his Life, and that 
he had full Authority to have releaſed as well the 
Right of the faid Land as of the faid Profits, 
Which Releaſe ſhould have been a clear Bar to 
the younger Brother for ever; that the Night of 
the; ſaid. „which be in the Law but 2 
Chattel, belong to his Executors, and not to the 
Heir: For no manner of Chattel, neither real nor 
perſonal, ſhall not after the Law of the Realm 
deſoend unto the Heir. 
Doc. Thou ſaideſt in the Cuſe next before; ikke 
it is not of the Taw of Reaſon, that a Man —4 
make Executors, and diſpoſe of his Goods 
Will, and that the Executors ſhall have the C 24 
to diſpoſe, but by the Law of Man; and eo 
left to the Determination of the La of ack 
maity, that if a Min fue hd rte 
of a; Ward, that he Hath by his 
ſo it might beordained by Statute, chat all Wards 
hall go. to- the Heirs, * not to tie Execitors. 


that in ſuch Caſes as the Law giveth ſuch 2 
unto the Executors, they ſhall have 
unto them, and in ſuch 5 = 
ſuch, Chattels from them, 
taken f rom them: And un; on — = 
th hangi the Writ, and 1 W 8 
| ergy 2+. Dor to the Statute —.— 
N that in that Caſe the Hel 
ſhall enjoy the Wadig ind tie Fre 
and yet it is but 2 Chattel, © une 
aſon to be, becauſe of the faid Statute. And 


Right 


make himſelf Son. and Heir to his 10 1 
erefe 


4 f HAB 


Aſiſe of Mortdaunceſter. as \ Her to his Father, 


not making any mention of his elder Brother, and 


recover Damages as well in the Time of his Rro- 


| ther as in his own. Time; it appeareth that the 


Law giveth, the Right. of theſe Damages to the 
Heir, and therefore no Recompence ought to, 1 
made to the Executors, as me ſeemeth. And i 
is not like to a Writ of Aiel, where, as. I have 5 
learned in Latin, (ſith our firſt 7 ee the De- 
mandant recover Damages only from 1. 
Death of his Father, if he overlive. the A iel: 
And the Cauſe is, for were Peapodane, Mal * 
his Aiel overlived his Father, rw of 11775 
make his Conveyance by bis F 11 5 ol 


Couſin and Heir to his; Aiel; An, ore in 
that Caſe if the Father overlived the Aiel, the 
Abator were bhounden in Conſcience to reſtore tg 
Semper gem Pier fo Profi ts.ruſi in h 

0 

a it is in this Caſe, as. me ſcemeth 

the younger Brother in this, C aſe had, 
N. into the Land without, a, any 
ok. Mertdanceftrs, de de night. k he would, + 
e eee 
itution for, „Frohnts, as. 
8. To the Executors of N Ag I 


Ap er 1 5 no RY ak 


| 2 nan Be De not, 15 55 2 2 
— . | BY | have made before. f 
bers. is no general, Ground in the Law & fue, 


t it falech in e aka Caſe, . 


CHAPTER, XN. uw 


Right ſo. in this Caſe, fith the Law is ſuch, . that 
the younger Brother ſhall in this Caſe have an 


r. no et ng from him) be 


or common 4 


125 


"3:35 


r 


n » hw. {LS ne, N 4 4 - s DOS Fn des i e N 
1 — ? — 8 fee 1 8 N r By PLS ee DE a — 8 MP N. 
* ns a er. 6 2 1 4 6 4.4% Py 228 * SOPs 2 8 L 22 P 
— we — os r gag ng. Ra. £37 Des 2 1 a Pn RY 2 — RS SR na” Lt nn bk CN EBESS. Wy 
— SW WO as > - p — - l K 0 & 7 > - v . N — — uy ad f 2 2 - — * * 2 . 4 0 * 7 WW * 
EN. S FP WI — .. Wh = £k YE TOI ey) r n r 2 n — — Lt . — x _ — 3 Ret 7 5 by ' a * 
r - 3 - FE r T , nth J Rc od * 228 » 5 — — r e FF To at oy. = r — : — — 3 
1 gw & ＋ n ni at BY BE rang ns ; 3 D or © ee 3 q ” 5s e Fe 
hed - * ASC. T 2 2 1 


" — n 8 
MOT — FAT > 45 ; 
- — 4 . 
f 8 rr» u "EF" 
2 * na 
— 6 Gy "SIS + 


* 
It 
N 5 * 
2 = * 
— — we + —— ñ —6ͤ2w—4— ns 
** = 
- 


2 


— U WAP LOI — CE ——_—— 
225 


prog 15 AL O E 11 
785 2163 8 Of Spa 27 N IS 9704 14 4531's tee 7 
5 4:1 e H A P. XIII. 5 


ary The eleventh "Queſtion of | the S. 


3 Stud. A ſeiſed of Land in Fee taketh : 
| Wife, and after alieneth the Land, 


and dieth, after whoſe Death his Wife: aſketh her 


Dower, nad the Alienee refuſeth to aſſign it unto 

her, but after ſhe aſketh her Dower-again, and he 

afſigneth jt unto her: Whether is the Alienee in 

this Caſe bound in Conſcience to give the Wo- 

man Damages for the Profits of the Land after 

her third Part from the Death of her Huſband, 

or from the firſt Requeſt of her D or nei- 

ther the one nor the other ofs e 
3 {What is the Law in this Caſe? nt. 

Stud. By the Law the Woman ſhall: recover no 

; for at the Common Law the Deman- 

— 5 ina Wit of Dower ſhould never have re- 

covered Damages: But by the Statute of Merton 

I; Hr — that where the Huſband dieth ſeiſed, 

that the Woman, ſhall recover Damages, which is 

erſtood the Profits of the Land ſith the Death 

of her Huſband, and fuch Damages as ſhe hath by 

the forbearing of it. But in this Caſe the Huſ- 

band died not ſeiſed, wherefore ſhe. ſhall recover: 


n iges by the Law. 
Vet che Law is, n a 
the Beach of her Huſband the Wife ought Right 


, die not _ſeiſed. 8 84 
„Stud. That is true. | 10 


Dot. 'And ſich ſhe ought to have ber Dower 


from the Death of her Husband, it ſeemeth that 
ſhe ought in Conſcience to have alſo the Profits 
from the Death of her Huſban though ſhe have 


no Remedy to come to them by the Law: For 
THOR * 


have. ber Dower, if ſhe aſk its n 


j Q ⁵⁰u;xX U -W W 


— 


methinketh that this Caſe is like to a Caſe that 
thou putteſt in our firſt Dialogue in Latin, the | 
ſeventeenth Chapter, That if a Tenant for Term 
of Life be diſſeiſed and die, and the Diſſeiſor dieth, 
and his Heir entreth and taketh the Profits, ane 
after he in the Reverſion recovereth the Lands a- 
gainſt the Heir, as he ought to do by the Law, 
that in that Caſe he ſhall recover no Damages by 
the Law: And yet thou didſt agree, chat in that 
Caſe the Heir is bound in Conſcience to pay the 

to the Demandant; and ſo methink- 
eth in this Caſe that the Feoffee ought" in Con- 
ſcience to pay the Damages from the Death of 
her Husband, ſeeing that immediately after —4 : 
Death ſhe ought to have her Dower. *'- 

Stud. h ſhe ought! to be indowed + inthe 
diately after the Death of her Husband, Es 
can hay ho Default in the Feoffee till he demn 
her Dower upon the Ground, and that the Tenant 
be not there to affign it, or if he be there; tt 
he will not aſſign it: For he that hath the offenen 
of Land whereunto any Woman hath "Title ef 
Dower, hath good Authority as "againſt her th 
rake'the Profits” till the require her Bower; 

Woman that demandeth Dower »ffirmeth 
— eſſion of the Tenant as againſt her : And 
therefore although ſhe recover by Action, ſhe 
leaveth the Reverfion alway in him againſt whom 
ſhe*recovereth, "though he be 3 Diſſeiſor. and i 
bringeth not the Reverſion by her Recovery to 
him that hath Right, as other Tenants for Term 
of Life do. And for this Reaſon it is that the 
Tenant in a Writ of Dower, where the Huſband 
died ſeiſed, if he appear the firſt Day, may fay, 
to encùſe himſelf of Damages, that he is, and 
all- Times hath been ready to yield Dower if it 
en And To he ſhall not be re- 
SE TY + G 5 ceived 
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ne neither in the 


; Eule chat thou remembreſt above; for in both 
| Cales'the Tenants be Wr 


-doers, but it is not ſo im this Caſe ;; 


| Berne fr noe it is clear that the Fedde in this 


Caſe ſhall never be bound by Law nor Conſcience 
to yield Damages for the Time that paſſed before 
the Requeſt, but for the Time after the Requeſt is 
greater Doubt: Howbeit ſome think him there 
not bound to yield Damages, becauſe his Title 
is good, as is faid before, and: that it is her De- 


fault that the brought not her Acton. 


Duc. As unto the Time before the Requeſt I 
Hold me content with thine Opinion, ſo that he 
1 the Dower when he is required: But when 

th, to affign it, then I think him bound 
in Center to yield Daags for both Fimey, 
the Wall none recover by the Law. And 
firſt, as for the Time after Refuſal, bed 
-peareth evidently, that when he denied to 
r Dower he did | Conſcience; for he di 


Hot that he ought to have done by the Law, ne 
"as he would ſhould have been done to him; and 
V after the Requeſt he. holdeth her Dower from 
Her wrongfully, and ought in Conſcience to yield 


therefore. And .as to the Default that 
thou alßgneſt i in her, that ſhe took not her Action, 
that forceth little; for Actions need not but where 


Party will not do that he ought to do of Right; 


d for that he ought of Right to have done, and 


did it not, be can take no Advantage. And then 
. bs to the Damages before the Requeſt, methink- 


eth him alſo bounden to pay them ; for when he 


was required to affign Dower, and refuſed, it ap- 


geht the that he never intended to yield Dower 
the beginning, and ſo he is a Wrong-doer 
in ** And e if the 
Huſband 


e » Spyro 2m oO 


. ; 
| 
ö 
1 
„ 
ö 
| 
; 
ö 


HAF ER WL. 245 
Saru ſeiſels 5 e TA * 


3 | 
ann of 


rtl 


Tenant refu Wn, 
= rg [the man 55 


Dover againſt him al in 
ſhall recover D Damages a as wel for 155 1 oxe _ 


276 Howe a7 GRE 006 e 
Manner of Damages, e e eo ready, @ to 
r:9 if 
a, Dower, when it was demanded, as ſome 
nk 


here. 
Stud. The Cauſe, in the Caſe that I: 
is, for that the Statute is general, that the 

mandant ſhall recover Damages, where the. Rut 
band died ſeiſed, and that Statute hath been al 
way conſtrued, that where the Jane may n 
Fog that he is and; hath, been ready alway to 2 


. He. 5550 the Deman 


dant 

Death of her Huſband, 1 Ii 
in * "ers ro La is no Law * 2 8 | 
belpeth by, e 

Law nor Statute. . . 1 
might be proved b his Refuſal, hath 2.9 peyer in 
Fark from the Death of the Huſpand t to. .afhgn 
Dower ; yet that proveth not but that he had 
2 Right to take the Profits of het third, Part 
the Lime, as well as he had of his own For 
Parts,, till Requeſt be made, as is ee Y: d 
ſo methinketh that, notwithſtanding Fe 9 


is not bound to Ene aid hay i Cale: 
bat ber de Tin of the R and not for, the 
Time before. | 
Dee, For this Tims] am coir wit ij | 
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* 3 "Tho dats Led Ween of the Student! 
Man eitel of cettain Lands; rtowing 


that another hath Right and Ti- 
5 to them, levieth a Fine with Proclamation, to 
the intent he would extinct the Right of the o- . 
ther Man, and the other Man maketh no Claim - i 
within the five Years: Whether may he that le- 
vied the Fine hold the Land in JIE? © th as _— 
he may do by the Law Tr 
Doc. By this Queſtion it ſeemeth that thoudoſt 
agree, chat if he that levied the Fine had no Know- 
| Kilpe of the other Man's Right, that his Right 
ſhöuld then be extincted by the Fine in Conſcience, 
Stud. Ves, verily ; for thou didſt ſhew a rea- 
fonable Cauſe why it fhould be ''fo, in our firſt 
Dialogue in Latin, the twenty-fourth Chapter, as 
there appeareth. But if he that levied a Fine, 20 
that would extinct the Right of another, knew 
that the otter had more Right than he, then I 
doubt therein: For I take thine Opinion in the 
firſt Dialogue to be underſtood in Conſcience, 
where he that would extin& former Rights by ſuch 
- a Fine by Proclamation, knoweth not of any - 
former Title, but for his more Surety, if any 
ſuch former Right be, taketh the Remedy * 
is ordained by the D BA 
DoF. Whether doſt thou mean in this Cale 
that thou putteſt now, that he that hath Right 
knoweth of the Fine, wilfully letting the five 
Years paſs without Claim, or that he 1 | 
not any thing of the Fine ? | | 
if + $ted. I pray thee let me know thine Opinion ir in 
[f | both Cate! — | 


P 


o * 
Dae ade at. Na. kn ds ad 


CHAPTER. 


bach Right be barred in either of the fad Caſes 
n the is by the Law, or not? 


Dei, I will with Lan beter ſhow thes - 


my Mind therein: But at this Time Lptayithee: 


give a little ſparing, and proceed now for this 


nnen Wann abe 22 Wa 
© 2 75 the n Py: XV; 9 


* 


ett 11. 1 


age | * — cited fe certain Lands in F ee hath 
a Daughter, which is his Heir apparent, 
the Daughter taketh an Huſband, and they have 


Iſſue ; the Father dieth ſeiſed, and the Huſband: - 


as ſoon as he heareth of his Death goeth toward 


the Land to take Poſſeſſion, and before he can 


come there, his Wife dieth: Whether ought he to 


have the Land in Conſcience for Term of his Life 
as Tenant by the Curteſy, becauſe he hath done 


that in him was to have bad Poſſeſſion in his Wite's' 
Liſe, ſo that he might have been Tenant by the 
Curteſy according to the Law ; or that he ſhall 
neither have it by the Law nor Conſcience ? 
Doc. Is it clearly holden in the Law chat he 
ſhall not be Tenant by the Curteſy in this Caſe, 
becauſe he had not Poſſeſſion in Deed?  . : 


Stud. Vea veril Ys and yet vpon AR bh 


Law a Woman. ſhall have her D * no 
Man ſhall be Tenant by the Curteſ f Land 
without his Wife have Poſſeſſion ins. 

':Dof?. A Man ſhall be Tenant by the Curteſy 
of a Rent though his Wife die before the Day 
Payment, and in like wiſe of an Advowſon — 
| he die before the Avoidance. 

Stud. That is truth; for the old Cuſtom and 
Maxim . the Law is, that he ſhall be ſo: But 
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3 DI ALOE Ih 


e Land ithene is. no. Maxine: chat, ſerreth hims. 
| but _his:Wife: have Poſſeſſion in Deed. Syxd on; 45 15 

Du. And! What is the Neaſon that there is 
fuck a Maximin the Law of — of the 
© Advowſon, rather than of Land, when the Huſ- 


band doth A Rr I ETOG 
fion, and cannot? + +! 


Stud. Some affign the-Reaſon-to be, becauſe it | 


is impoſſible to have Poſleffion in Deed of the Rent 


or of Advowſon, before the Day of Payment of 
the Rent, or before the Avoidance of the Advowſon, 


Doc. And ſo it is impoſſible that he ſhould have 
1 in Deed of Land, if his Wife die ſo 


that he may — —_ the I 


after his Fathers and in her Liſe, as. the 


„is. 0s de WA 8 To Ds 9 57110180 9 val! 


— The Law is ſuch as I have ſhewed thee 
before: And I take the very Cauſe to bo, for that 


tere is a Maxim ſerveth for the Rent and the Ad- 


vowſon; and: not for the Lands, as: I have ſaid 
oo Bos voy faid — — 
our firſt Dialogue, it is not al way neceſſary to aſſign 
2 Reaſon or Conſideration why the Maxims of the 
Law of England were firſt ordained and admitted: 


for Maxims ; but it ſufficeth that they have, been 


always taken for Law, and that they be neither 


| contrary to the Law of Reaſon nor to the Law of 
God, as this Maxim is not; and therefore, if the 
Huſband e 


l cannot be holpen by the Law. 
Docs. And if the Law help him not, . 


enee cannot help him in this Caſe: For Conſcience 


muſt always be grounded upon ſome Law; and it 
cannot in this Caſe be grounded upon. the Law of 
Reaſon nor upon the Law of God; for it is not di- 
realy by thoſe Laws that a Man ſhall. be Tenant 


Ore 


. 4 
7 Rn ̃ é oFwE %%& WW 3 


id M it ſelf IK dj 
or elſe the Lau 


that in Conſcience, as 


CHAPTER XV. i | 
J 
therefore if cho Cuſtom help him not, be can no- 


thing have in this Caſs by Conſcience; for Con- 


eienes nevet reſiſteth the- Law of Man, nos ad- 


dech nothing to it, but where the Law of Man 


Aeg che Law of Reaſon 
God, and then properly it 
cannot be called a Law, but a Corruption; f 


where Wont og af3oe Tay We 


: work in any * pou! Caſe againſt the faid Laws, 
_ as it may do, an 
| peareth in divers 


Law good, as it ap- 


Latin; or elſe where there is no Law of Man 
provided for him that hath Righe to a thing by 


the Law of Reaſon or by the Law of God And 


then ſometime there is cas given to execute 
but not ia 


all Caſes; for ſometime ———— to the 
Conſcience of the Party, and upon this Ground 


by is to ſay) that when there is no Tiele given 


Common Law, that there is no Title by 
nſcienee. There be divers other Caſes, where 
of T ſhall put ſome for an Example: As if a R. 
verſion be granted unto one, but there is no At- 
tornment, or if a new Rent be granted by Word 
without Deed; there is no Remedy by Conſci- 


ence, unleſd the ſaid Grants were made upon 


Conſideration of Money, or ſuch other. And in 


like wiſe where he that is ſeiſed of Lands in Fee- 
ſimple maketh a Will thereof, that Will is void 
in Conſcience, becauſe the Ground ſerveth not 


for him whereby the Conſcience ſhould take Effect, 


that is to ſay, the Law. And if the Tenants 
make a Feoffment of the Land that he holdeth by 
Priority, and taketh Eſtate again, and dieth, (his 
Heir within Age) the Lord of whom the Land 


was firſt holden by Priority ſhall have no Remedy 


OT ROE for the Law that 


"firſt 


— our firſt Dialogue in 
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166 DIA LOGUE/ 
Giſt ens wih hies is now againſt him, and there - 


_ fore Conſcience is altered in like wiſe as the Law 


altereth. And divers and many Caſes like be in 
the Law, that were too, long to rehearſe now. 


And thus methinketh, that if the Law be as thou 


ſayeſt, the Huſband in this n 
We 7 


7 . * . 


Cc H A P. XVI. * 
Cl The 2 Nualian of the 8 


8 N 
Stud. " Rene; is "granted. to a Man in. Fee to 
IIA perceive of two Acres of Land, and af- 
ter dhe Grantor enſeatfeth the Grantee of one of 
the aid Acres; Whether is r 
thereby in Conſcience, as it is. in the. Law 
2 "This.Caſe.is ſomewhat, uncertain: 
it appeareth not whether the Grantor enfeoffed 2 
on Truſt, or that he gave the Acre ta him of his 
mere Motion, to the .Uſe of the faid Feoffee; or 
els that the Feoffment ne 
ly Feoffment of Truſt, tien 
think abideth in , Conſcience, 
though, it bs extinQed in Law. And firſt, That 
it continueth in that Caſe in Conſcience, for the 
Part that the Grantee hath to the Uſe of the Gran- 
tox, it is evident, for he may take the Hroſits of 
& - and it is againſt Conſcience that he: 
ſhoyld.lecſe bach. And in like, wiſe it abidsth in 
Conſcience for the Acre that remaineth in the 


Hands of the Grantor, though, it be extinct in the 


Law; For there was a Default in the Grantor 


that he would make a Feoffment to the Grantee, 

as well as there was in the Grantee to take it; and 

it is no Conſcience that of his rn Default he 

e take ſo great Avail, to =o 
N 


ee Gee 


— 


ö 2 
* 
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hole Rent, Ming: that the Feoffmene was nde 
tohis own Uſe! And if the Fe Were müde 
upon Bargain, and # Contra between then 
then it is to ſee whether they remembred the Renk 
in their Bargain, or that they femembred it hot; 
and if they remembred it in their Bargain and 
Contract, then Conſcience muſt follow the Bar- 
gain: And thus, If agreed that the Gran- 
tee ſhould have the Rent after the Portion in the 
other Acre, then by Conſcience he ought to have 
it, tough it be extincted in the Law; and 
agreed that the whole Rent ſhould be extinct, 
made their Price according, then it is Extin' - 
in Law and Conſcience; and" if they cleatly for- 
got it, and mode no mention of f it, or, for lacx 
of Ounning, took the Law to be, that it ſhould® 


continue in the other Acre after the Portion, 


and made their Price according, pondering only 
the Value of the Acre that was ſold,” then me- 
Pörtion; and if the Feoffment were made to the 
Uſe of the Grantee, then it ſeemeth — 11 
Rent is extinct in Law and Conſcience. © 

Stud. Then take this to be the Caſe, that 155 
to ſay, That the rn was made to Gs 9 
of the Grantee. 

Do#t. What is thine Opinion ele? 

Stud, Then che Rent ſhould abidein Conſcience 
after the Portion of the Acre remaining in the 
Hands of the Grantor, nb 


Doc. Then ſhew me thine Opinion in this that 


Fae, Of what Law is it, that Grants 


of Rent, ee 
may be made, and that 


r 


ee be by che 
e to the Grantoes? bebe i be by the 4 
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Law.of Kesſon, or by the Law of God; or by 
the Cuſtom and Law of the Realm? 
Stud. L think it is by: the Law of Reaſon; For 
by che Gre Reaſon that a Man may give away 
all his Lands, he may, as it ſeemeth, give away 
the Profits el. nen aut; of tho 
Lande he witli; or ale dB or an: 
Dot. But then b . Law i is it that. a. Man 
may give away his Lands? I trow by none other 
Law but by the Cuſtom of the — for by Sta- 
tute all Alienations and Grants: of / Lands may be. 
prohibited; and then that Reaſon: proveth not 
that Grants of the Profits of Land; or of a Rent 
ſhould be good; becauſe he may alien the Land, 
i Alienation of: Land ibe by Cuſtem, and not by 
the Law of Reaſon, as I ſuppoſe tit is, Whereof L 
have touched ſome what in our firſt Dialogue in 
Latiu, the nineteenth Chapter. And alſo if Grants 
ſhould have their Effect by the Law of Reaſon, 


of — is void. — wy — thr 
—— have their Effects only bythe Law: 
Neal. d nf o din od 1203 &: * 
Admit it be fo, what 
(nn erm ate rod ads HN 11 
Det. I ſhall ſhew- thee: heceafzen, 248 L. ſhall 
ſhew thee the Cauſe Why I think! the Rent ie 
extinch in Conſcience as well as in La. And 
firſt, as I take it, the Reaſon; why it is extinQ: 
in the Law, is becauſe: the Rent by» the: Hirſt. 
- Grant, was going out of both Acres, 


and vas not 
goiug Patt out of the one Acre, and. Part outt of | 


thte other, but the whole Rent - was going out of: 
both 5 and then when - the. Grantee. of his own, 


EC OL OIL In Par , ee Oo E W.% * % ® 4 


Folly will take Eſtate in the one oy = | 


that Acre be diſcharged, then the other Acre alſo 
muſt be diſcharged, unleſs it ſhould be apportioned; 


and the Law will not that any Apportionment 
ſhould be in that Caſe, but rather inſomuch as 


the Party hath by his own Act diſt the 
one Acre, the Law diſcharged alſo the other, ra- 
ther than to ſuffer the other Acre to be porn 
contrary to the Form of the Grant: For this 
Rent beginneth all by the Act of the Party; and, 
as I have heard, it is called, I Rent again com- 
mon" Right. - Wherefore 4 it is not favoured in the 


Law, as a Rent- ſervice is: And then methinketh;! 


That foraſmuch as it is not grounded by the Law: 
of Reaſon, that Grants of Rent ſhould be made 
out of Land, but by Cuſtom and Law of the: 
Realm, as I have” before, that ſo in like 
wiſe it remaineth te the Law and Cuſtom of the 
Realm; to determine how long ſuch Rents ſhall: 
continue. And when the Law judgeth ſuch Rent: 
to de void, I ſuppoſe that 0 .doth Conſcience! 


alſo, except the Judgment of the Law be againſt 


the Law of Reaſon-or the Law-of God, as it i 
not in this Caſe. For in this Caſe; be thatetaketh 
the Feoffment hath Profit _ Feoffment, and! 
knoweth that he hath ſuch a Rent out of the Land, 


15 and that this Purchaſe ſhould extinct it, whereby) 


that he aſſented unto- the Law, 

whereto he was not. compelled; and that is his 
on Act and his own Default ſb tu do, which! 
ſhall entinét his whole Rent as well in Conſtience 


| avin'Law, But if he have no Profit of the Land 


ot Be ignorant dt he hath ſuch a Rent out of the 
Land, which is called [enorance of the: Dua, or 
725 5 That the Law would extinct: 
t thereby, which — 
"the" Lob, — ee 
ce after the Portion, e No 
JE(13 Sr, 
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Stud. Terorance : of the I. APD help | 
- eth not but in 005 Caſes It the Law of Eng, 
Doe. And therefore, it muſt be reformed by 


1 2 that is to ſay, by the Law of Rea- 


For when the general Maxims of the Law 
ron Ob: y particular Caſes 'againſt the Law of 
Reaſon, this Maxim ſeemeth to be, becauſe it 


Eh excepteth not them that” be ignorant, though it 


be an Ignorance invincible; taen doth it not a- 
gree with the Law of Rin. Is 
Stud. Methinketh that Tenorance i in this Caſe 


helpeth little, For when a Man buyeth any Land, 


or taketh it of the Gift of any other, he tak 


it at his Peril,” ſo that if the Title be not good, Ig- | 
nörante cannot help, for the Buyer muſt beware 


what he buyeth ; And fo in this Cue, if the ta- 


Eing of an Acre ſhould extinct the whole Rent in 


Conſcience, if he were not ignoran t, ſo methink- 


eth it ſhould in like wiſe extinct it alſo, though 


3 of the Law or of the Deed ; for 


muſt” be compe lled to take Notice of 


his own Title, and. out of what Land his Rent 


is going, and fo, methinketh Ignorance is dat 


little to be conſidered in this Caſe. 

. Dee. If a Man buy Lind, or taketh it of the 
Gift of another, it A Reaſon that he take it 
with the Peril, though he be ignorant that ano- 
ther hath Right; for it were not ſtanding 7 4 


Neaſon that his Ignorance ſhould extinct the Ri 
of another: But in this Caſe there is no doubf o - 
the Right of the Land, but all the doubt is How 


the Rent ſhall 'be ordered in Conſcience, if he 
that hath the Rent take part of the Land: Ar 


 therein' is great Diverſity between him that is 


ignorant in the Law, and him that knoweth 
Law, and knoweth well alſo that he hath a Rer 


out of the Land, and other, bier 


* 
* 


* 


1 


%% rr 
0 1 * * . 
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hard-i in this Caſe to prove the Kor Rene thou d be 


be extinet in the Law, BN 
| continueth in Confcience aftel 1 


: 1, en we edge ani that Ie fa exting) 
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a IsT 181 4 4 ie 
> 4 1 g 
FF o 


aſked Counſel of the Grantor himſelf therein, and 
he ſaying as he thought, told him, That the ta- 
king 1 bt onie Acre ſhould not extin& the Rent 

but "| the Portion, and ſo he thinking the Law 
to be, took the other Acre of his Gift; Is it not 


| reaſonable'i in that Caſe, that the Ignor ſhould 
fave the Rent in Conſcience? TA * Well 


Stud. Yes, for there the Grantor himſelf is 
Patty to his Ignorance, and i in manner the Cauſe 
thereof. 


Doc. And methinketh all. is one if any other | 


had ſhewed him ſo, or if he aſked no Counſel at 


all; for methinketh it ſufficeth oc ; Caſe. that 


he be ignorant of the Law; 


17 


tint in Conſcience, ew lit 


e be ignorant ; and thou thy ſelf wert of 701 
inion, as it appeareth f py the. wor fe 1 


eſent Cha ter. But if the Opinion were 
1 be! ard to oll ge but 1555 the {aid ge 5 
15 then ! 


e 


* 


much as A rtionment is ſuffe Law 
he "Part | Shs Land Egg $i i Bs = 


wk i 0 ** apportioned,” And moreover, for- 
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N Mn -granteth - n 
A Acres of Land, and aſter the Orantor en- 

feoſſeth. H. H. in one of the ſuid two Acres to the 


the ſaid H. Hort, intending to extinct all the Nent, 
eauſeth the ſaid e er ee ee 
to his n Uſe in a Wit of Entry in le Poft, in 
the Name of the Grantee and of others, "after the 
common courſe, the Grantee not of it, 
and by Force of the ſaid R „che other De- 
mandants enter, and die living 'the'Grantes, ſo 
chat the Grantor is ſeiſed of all by the Sufvivor 
to the Uſe of the ſaid H. H. whether is the ſaid 


— nnen, 


he ene pd un e 
Dun J ans in doubt of the Law in this Cafe, 
Stu. In what Point? : 
Deer. Whether the whole Wente being ee 


oats remaineth in the Hands of the 


'Grantor, becauſe the Grantee cometh to the 
Land by way of R or that it ſhall be 


extinct in = but. after * Portion, 3 


the Grantee | hath not the Acre to his own Uſe; 
or that the whole Rent ſhall be extinct in the Law? 
Stud. The Rent cannot be whole going out of 
the Acre that the Grantor hath: For = Reco- 
is feigned Title; and the Grantor, 
3 Stranger to it, ſhall be well received 
to falſie it. But if the Recovery had been 3 


a true Title, then it had been as thou ſayeſt; if 


the Grantee recover the one Acre againſt the 


Grantor upon a true Title, the Grantor ſhall pay 
1 ; the 


344234 . HW in | 


v * ERF k 1 


Uſeof chef mid- E. Ef. and of his-Heirs, and after 


„2 2908 88289 


gg 


| CHAPTER 


the Rent after the Portion of that Acre that was 


agrar? 


the whole Rent out of the Land eee 


2 And as to the itz maketh no 
aw in whom the 
Uſe be; for the Poſſeſſian without the Uſe entin- 


Matter to the Grantor as to the I 


the whole Rent as againſt him in the Law, 
aowvell as i6 tko and abner inet 
together in the Grantee. Mi E ld 

Dal. Then methinbeth dt tha aid Henry 
Hart is bound in Conſcience to pay the Grantee 


recovered; for it cannot ſtand with Conſcience 


that he ſhould loſe Hom Rent, and have no Pro- 


fits of the Land? ;- ogg ) * 


Stud. Then af nhour-ſhall he have the other 


Portion of his Rent? 162 9544-1 


„ ane and 
Grantor hath ſhall be e 
the Law? 


- Stud. I take the Law ſo. : 
Def. And what in Conkriedce? £58 
Stud. As againſt the Grantor, 2 al- 


ſo it is extind i in Conſcience, for the Reaſon'that 
thou haſt made in the ibth Chapter. For it is 
all one in Conſcience in this Caſe as againſt the 


Grantor whether the Recovery were to the Uſe of 
the Gtantee or not, eſpecially ſeeing that the 


Grantor is not privy to the Recovery: For > | 


Unity of Poſſeſſion is the Cauſe of Exti 
of the Rent againſt the Grantor, both in Lawand 
nicience, - whereſcever the Uſe be. But if the 
Gee been privy to the Cauſe of the Ex- 
tinguiſhment, as he was in the Caſe that I put in 


the laſt Chapter, where the Grantor enfeoffed the 
Grantee of one of the Acres to the Uſe. of the 


Grantee; there it is not extin& in Conſcience in 


that Acre that remaineth in the Hands of the 
Grantor, though it be extincted in the Law, be- 
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cauſe he was pri 
— — — and therefore it is ex- 
tinct againſt him in Law and Conſcience. And 
therefore methinketh-that the Grantee fhall in 
Conſcience have the whole Rent of the ſaid Henry 
Hurt, that cauſeth the ſaid Recovery to be had 
in his Name, for in him as all the ult. But 
it is to be underſtood, that in all the Caſes where 
it is ſaid before in this Chapter, or in the Chapter 
next before, that the Rent is extinct in the Law, 
and not in Conſcience, that in ſuch Caſe all the 
Remedies that the Party might firſt have had for 
the Rent at the Common Law by Diſtreſs, Aſ- 
ſiſe, or otherwiſe, are determined, and the Party 
that ought to have the Rent in Conſcience ſhall 


be driven to ſue for his Remedy by Sulpœna. 


De. I am content with 1 2 7 in this 


Matter for this Time. 


e XVIII. 


4 The fexteentb . Queſtion of the ban 
Stud. 1 is granted to a Man for Term 


of Life, the Villein purchaſeth Lands 
to him and to his Heirs, the Tenant for Term of 


"Life entereth: In this Cafe by the Law he ſhall 


enjoy the Lands to him and to his Heirs; whe- 
ther ſhall he do fo in like wiſe in Conſcience? - 

Dcr. Methinketh it firſt good to ſee whether 
it may ſtand with Conſcience, that one Man may 
claim another to be his Villein, and that he ma may 


take from him his Lands and Goods, and put 
Body in Priſon if he will: It ſeemeth he loveth not 
his Neighbour as himſelf that doth fo to him. 


Stud. That Law hath been ſo long uſed in this 


. —— 
ted ſo long in the Laws of this Realm, and in di- 
| F a 1 - 


vers 


vy to the Extinguiſhunent Hm 


ww 3 r ng Sr 
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both Spiritual and T 


vers other Laws alſo, wont hath 3 
Biſhops, Abbots, Priors, and man other Men 
have taken 
— by the ſaid Lz Pan have ſeiſed the 
Lands and of their Villeins thereby, and 
call it their right Inheritance fo to do; that I think 
it not good now to make doubt, ne to put it in 
Argument, whether it ſtand with Conſcience, or 
not? And therefore I pray thee, admitting the 
Law in that Behalf to ſtand in Conſcience; ſhew 
me thine Opinion in the Queſtion that I have made. 
Dact. Is the Law clear, that he that hath the 
Villein- but only for Term of Life, {hall have the 
Lands that that Vilkein purchaſeth in 15 ee to 


him and to his Heirs? 


Stud, Ves verily, I take it ſo. 
. Dae. I ſhould — taken the Law n 
For if a Seigniory be granted to a Man for Term 
of Life, and the Tenant attourn, and after the 
Land eſcheat, and the Tenant for Term of Liſe 
entereth, he ſhall have there none other Eſtate i in 
the Land than he had in the Seigniory : And me- 
thinketh that it ſhould be like Law in this Caſe, 
and that the Lord ought to have in the Land but 
ſuch Eftate as he hath in the Villein. i 
Stud. The Caſes be not alike: For in the Caſe | 
of the Eſcheat the Tenant for Term of Life of the 
Scigniory hath the Lands in Lieu of the Seigniory, 
that is to ſay, in the Place of the Seigniory, and 
the Seigniory is clearly extinct: But in this Caſe 
he hath not the Land in lieu-of the Villein; for 
he ſhall have the Villein ſtill as he had before, but 
he hath the Lands as à Prafit come by Means of 
the Viliein, which he ſhall have in like Caſe as 
the Villein had them, that is to ſay, of all Goods 
and Chattels he ſhall have the whole Property, 
and of a Leaſe for Term of Years he ſhall have 
H | the 
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that he enter 6r ſeiſe according to the 


1 > \ oy 
'» iv "DfaLoove nn 
moet e 
have 

during 5 the illein, and « e Pes. 
Gmple, and of an Eſtate- tail that the Villein hath, 
the Lord ſhall have the whole Fee-fimple, although 
be had the Villein but only for Term of Years; ſo 
w before 
ing. - 
I think. 


the Villein alien, or elſe he ſhall have r 
Doct. Verily, and if; the Law be 


Conſcience followeth the Law therein. For ad- 


mitting that a Man may with Conſcience have a- 
nother Man to be his Villein, the Judgment of the 


Law in this Caſe (as to determine what Eſtate the 


Lord hath in the Land by his Entry) is neither a- 
ginſt the Law of Reaſon nor againſt the Law of 
Bod, and therefore Conſcience muſt follow the 
Law of the Realm. But I pray thee let me make 
a little Digreſſion, to hear thine Opinion in ano- 
ther Caſe ſomewhat pertaining to the Queſtion, 


and it is this: If an Executor have a Villein that 


His Teftator had for Term of Years, and he pur- 
chaſeth Lands in Fee, and the Executor entereth 
into the Land, what Eſtate hath he by his Entry? 
Stud. A Fee - ſimple, but that ſhall- be to the 
Behoof of the Teftator, and fhall be an Aſſets 


in his Hands. 


Deez. Well then, Lamcoptent with thy Con- 


Ceit at this . in this Caſe, and 1 pray thee 


provecd to another Queſ#:on, 
Stud. Foraſmuch as it 1 in a this. Caſo 


and in ſome other before, that the Knowledge of 


the Law of England is right neceſſary ſor the good 
ordering of Conſcience; I would hear thine O- 


_ pinion, if a Man miſtake the Law, what Dan- 


ger it is in Conſcience for the miſtaking of it. 
Deg. I pray thee put fome Caſe in certain there- 


of that thou doubteſt in, and M will with good will 


- 


"CHAPTER: "NIX. 


CHAP. XIX. 


12 The Fans Queſtion of the gun. 
Stud, Men hath a Villein for Term of Life, 


the Villein purchaſeth Lands in Fee, 
as in the e Caſe of the laſt Chapter, and the Tenant 


for Term of Life entereth, and after the Villein 


dieth; he in the Reverſion pretending that the Te- 
nant for Term of Liſe hath nothing in the Land 
but for Term of Life of the Villein, aſketh Coun- 


ſel of one that ſheweth him that he hath good 
Right to the Land,” and that he may lawfully en- 
ter, and through that Counſel he in the Rever- 


ſion entereth, by Reaſon of the which Entry great 
Suits and Expences follow in the Law, to the 
great Hurt of both Parties: What Danger is this 
to him that gave the Counſel? 

Doc. Whether meaneſt thou that he that gave 


3 the Counſel gave it willingly againſt the Law, or 


that he was ignorant of the Law? 


Stud. That he was ignorant of the Law: For if 


he knew the Law, and gave Counſel to the con- 
trary, I think kim . 9 to Reſtitution, both to 
him againſt whom he gave the Counſel, ani alſo 


to his Client, (if he would not have ſued but for 


his Counſel) of all that they be damnified by it. 
Doct. Then will I yet farther aſk thee this Que- 


ſtion; Whether he of whom he aſked Counſel 
gave himſelf to Learning, and to have Knowledge 


of the Law after his Capacity? Or that he took 


upon him to give Counſel, and took no Study 


competent to have Learning? For if he did fo, I 
think be be bounden in Conſcience to OO 
a: 8 


3. a4 
> Ke. 
17 I a ; | 
s 
” 
: 
7 
1 
- * 
N 


| „ Mind therein; or ele it will be 
ſomewhat long or it cannot be plainly declared, 
and I would not be tedidusin this . f 
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32 DIALOGUE HI. 
of al che r YT 


Ithät he ſuſtained to 


wh n he gave Counſel, if he would not have ſued 
Wt y* hog his "Counſel, and alſo to the other 
4 ut. if a Man that hath; taken ſufficient | 


8 in the Law miſtake the Law in ſome Point 
v6 is. hard to 0 to the Kno wledge of, he is 
not bounden, to fuch Reſtitution, for he hath done 
that in bim is: "But if ſuch a Man Knowing the 
Law give Counſel againſt the Law, he is bound 
in Conſcience, to Reftitution of Coſts and Dama- 
ges, (as thou haſt wig before) and ami to OE 
amends for the untruth wh 
Stud, What if he alk Counſel of one t it he 
978 is not "learned, and he So him 5 
in this Caſe to enter, by Force whereof he 


Sti 


Ae Then be they both bound in Conſei cience 
to o Reſtitution; ; that. is to lay, the Party, if, he 
ſufficient, and, elſe the Counſellor, becauſe Lag 4 
Em and gave Counſel to the Wro 3 

Stud. But What is the Counſellor i in chat C "iſe 
"bounc 1 that he gave Counſel to? 

9 nothing: For there was as much De 


9 RR in h that d the Counſel as in him oof 


in the othet Was 
wane that. he would mee upon. bs 


gave Its .f . ig ef, Counſel af him th that b . 75 


; 5 Ol 8 * 
ph 1 155 1 i 8 5 order, 
e = 


8 ie 
Dot. Then is he 1 ave the Count yo Un 
% to offer to the other A nends, but yet, the o- 


not, ake it in Con e 
5 K Mey 1 "9 9b #70 (270 EW nee. ct! 8 
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Io Si 1: Serin 

ee 7 ap WIL om mewhat 72 75 Fo 
by he proulda is if, though he haye ne Righe ic 
it, es pt W d be be well. am ended. 
55 a, at 1607 inkeſt thou 1 in og Amendment; 

" Stud; 17 truſt, every 1 do now in this 
World as they would, be. : done 46, ſpeak as they 
_ think, reſtore where they have done ne wrong — 
Money, if they haye no Right to it, thou Oh Hit 
rec ch them, do that they ought. to do by 1 5 8 
and though that they cannot be Spiel to it. by 


no Law; and that none will give Counſel but 95 


they ſhall think to be according to Conſcience, and. 
if they do, to do what they can to, reform it, and 


not to intermit themſelves with ſuch. Moen, 72 


ignorant in, but in ſuch Cary 
6 cher ale te Counſel. to other 1 tier 
R.. think be more ciinn a they”: hy 

It were;yery well if i it were as 0 l 
ry but, the more Os It is not alway ſo; and 
efpecially there is efault in Givers of Coun- 
ſel: For ſome, 1 | u their own Lucre and Profit, 
give Counſel to, rock other to ſue that they 
Enow have no Right, but I truſt there be bur 


few of them; and ſome for Dread, ſome for Fa- 


vour, ſome for Malice, and ſome upon Conſide - 
rations, and to have a3 much done for them ano- 


ther Time to hide the Truth. And ſome take 


upon them to give Counſel i in that they be igno- 
rant in, and yet when they know the Truth, 
will not withdraw that Find have miſdone, for 
they think it ſhould be pars i to their Rebuke ; 
and ſuch Perſons follow not this Counſel, that 


faith, That we have unadviſedl done, let us with 


good Advice revoke again. 


Stud. And if a Man give Count in this Realm | 


ae.” as. his * and Conſcience giveth him, 
H 3 and 
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174 DIALOGUE II. 
and regardeththie Laws of che Realm, giveth he 
good Counſel? - 

Dee. If che Law of che Realm be not in that 
Caſt againſt the Law ef God, nor againſt the 
Law of Reaſon, he giveth good Counſel: For 
every Man is baund 20 follow. the Law of the 

Country where be is, ſo it be not againſt the ſaid 
Laws; and ſo may the Caſes be, that he may 
bind himſelf to Reſtitution, : - : - 

Stud. At this Time ne farther trouble 
thee in this i. ga 


t ex Ht} 


aan IT Os 
1 * eighteenth Nubien * the Studens. 


a Men of this meer Motion give Lands to H. 

- Hart, and to his Heirs; by Indenture, upon a 
Condition, that he ſhall N certain Day, 
pay to Jobe at Stils out of the Land a certain 
Rent, and if he do not, that then it ſhould be 
lawful to the ſaid J. an Stile to enter, Cc. if the 
Rent in this Caſe be not payed to F. at Stile, 5950 
ther may the ſaid Tah at Stile enter l 

by. Conſcience, though He. may. got it y, the 


+ 


Law?!) V1; "Af ef - T7 s We! qu «th, 
Das. May he „ Cafe 375 the 


(Ports ſith the Wonle wh ee be N 
aalen 1 
Stud. No — * there is an «ace, axe 
im in the Law, that no Man ſhall, take Advantage 
in a Condition, e anc of Jarky fo the 
Condition; and this Man is not Party o r Privy, | 
hetefore he ſhall haye no Advantage of it, 
Doc. Though he can have ng Advantage of it as | 
_ my becauſe it appeareth evidently that the 
of. the Giver was, That if he were not 


00 d of the Rent, that EI ſhould have the Land, 
it 


it ſeemeth that in Cen 4 to 12455 
though he cannot have it by the Law. As 
Stud. In many Caſes the Intent of the Party is 
void to all Tiideihn) if it de not grounded — 
ing to the Law: And therefore if a Man make a 
Leaſe to another for Term of Life, and after of 
his meer Motion he confirmeth his Eſtate for 
Term of Life to remain after his Death to ano- 
ther and to his Heirs; in this Caſe that Remain- 
der is void in Law and Conſcience: for hy the 
Law there can no Remainder depend upon an E- 
ſtate, but that the fame Eſtate heginnethat the 
fame Time that the Remainder doth; and in this 
Caſe the Eftate began before, and. the Confirma- . 
tion n his Eſtate, nor gave him no new 
Eſtate. t if a Leaſe be made to a Man for 
Term of another Man's Life, and after the 
, for only of his meer Motion confirmeth the La 
"to the Leſſee for the Term of his own Life, the 
Remainder over in Fee; that is a goed Remainden 
in the Law and Conſeience. And ſo methinketh 
the Intent of the Party ſhall uh ann 
this Caſe. Ana 1 

Dost. And in the firſt Ctlohhkvdiwy W 
methinketh though it paſs not by way of Glant 


of that, yet ſhall it paſs as by the way of Rel 


mainder of the Reverſion; for every {hall 
be taken moſt ſtrong againſt the Gratitorjandrthe - 
P of a Deed i in this Caſe is an Attornment 

in itſelf, & 213411 ob: eee oft Lane 
oe, nt eee be, for he in the Remainder 
is not Party to the Deed; and therefore it cnn⁰ůout 
* taken by the way of Grant of the Revetſionz 
6 Grant can be made but to him that ic Party 
e Deed, except it be by way of Remainder. 
by therefore if a Man make a jor; for Term 
of Life, and after the Leſſor grant to a Stranger 
H + 2.1 543 to bank. 
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"296 DTALOGOOREI I. 


that the Tenant fer) Ferm of Hife ſtall Na the 
Ladd cachim ani to bis Heins, that Grant i id, 
if it; he-made only af his meer; Motion viihaut 


| — And in 125 5 wiſe, if a Man make 
ALeaſe for after grant the Re- 
verſion to X81 Ia de Ae Damme: 


over in ae Tenant CER to Him 
that hath the Eftate for Term of Life only, in- 
dending that he only ſhould have Ad of 
the Stant; his Intent is void, and both 
take Advantage thereof, and the Attornmenttfhall 
be;taken good, according to the Grant And, f 
in this Caſe, though the Feoffor intended, that if 
po Rent were not payed, chat the Stranger ſhould 
enter; (yetbecauſe the Law giveth him no 
in that Caſe; that Intent is void, and who fame 
Stranger ſhall neither enter into the mn Law 
nor Canſcienctoo) tbr og ow e HI 
| Doty What ſhall then be dlone-with that Land; | 
as: thou thinkeſt, after the Condition 'bioken? 
tu: I think he Feoffor. in this Caſe may law- 
fully re enter; bor when the Feoffment was-chade 
upon Condition that the Froffes would pay a 
hw to a7 dtranger, in thoſe Words is concluded 
in the Law, chat if the Rent were not paid to 
the:rStranger, that the Feoffor ſhould re- enter: 
For thoſe Words, aon Condition, imply ſo much 
in the Law, though it be not expreſſed; And 
then whenithe Feoffor went farther, and ſaid that 
if the Rent were not paid, that the Stranger 
ſhould enter, thoſe Words were void in the Law; 
and ſo the Effect of the Deed flood updn the firſt 
Words, whereby the Feoffo re. enter in Law 
3 But if the firſt Words had not 
been conditional, I would have holden it the greater - 


pas 2 e 11 24:7 $3? * . 
n ee. 
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© Dear. I pray 
wich ſuch Words as be not conditional, that I may 
the eder 8 nieaneſt Geral, 
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4 ay daets 
"a. "CHAP. XXL 
1 The nineteenth. Queſtion of the Student. 
1 0 14 Io £115 LOT. 9767 %. * * 615 ä 
Man maketh a Feoffmentby Deed ahh, 
and by the ſame . Deed it is agreed, Fhat the 
Feoffee ſhall pay to A. B. and to his Heirs a certain 
Rent yearly at certain Days, and that 8 
not the Rent, then it is agreed that A. B. or 
Heirs! ſhall: enter into the Land; and after 4 
Feoffee payeth not tho Rent: Then the Queſtion 
is, Who ought in Conſcience to have this Band 
andi Rent? 2117 O14 1 121 ttt sch. 191 18116 
Doc. Ere we argue what Confſciencs! will let 
us knowy firſt what the Law) will therein!“ 
Stud. I think that dy the:Law neither the Feof. 
for ne yet the ſaid A. B. ſhall ever enter into 
the Land in this Caſe for Non: payment of che Rent 
for there is m Relentry in this Cuſe given tote 
Feoffor for. not Payment of che Rent; 2s there. 
is inq the Caſe next 3 Hatry 
that is giuen to the ſaid A. B. for . 
thereof is void in the Law, beeauſe he is 
to xbe Deed, — — alſo in/thenext Chap- "= 
— And: Miemefore — 
greateſt Doubt in this Caſe is; to ew bo Wha 
Uſe: this| Feoffmentifhallbbe'\tdken) 101 bluodt 
Dec. There appearetbi in this Caſtꝭ las thœ haſt: 
put it. no: Conſideration ne Recompence given to 
the Feoffor, ve reupon any Uſe we de dee, 
And if the Caſe bei ſo indetd, and the Feuffor de- 
clared never his Mind „ to n Uſe ſhall 
it then be ** 


H 5 „ 


CHAPTER XXI. 157 
thee put the Caſe thereof in certain | 
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He * 
| 


into the Land: And though he may not ke err 


if ee Yin it Wan le ee de 
| „ as long as he 5 Rent: 
0 9 is no Neale why Feoffee ſhould 
buſted with 1 J of the Rent, having, no- 
thing for his La may not conveniently 
be taken that the intent Op 1 ce Fe for was fo, ex- 
cept he expreſſed it; and then it muſt be taken 
that he intended to recompence the Feoffee for 


the Buſineſs that he ſhould have in the Payment 
. - over, and by the Words following his Intent ap- 


peareth to be fo, as methinketh; for if the Rent 
were not payed, he would that I. B. ſhowld enter, 
and ſo it ſeemeth he intended not to have any Uſe 
himſelf. And thus, me ſeemeth, this Caſe ſhould 

from the Common Caſe 6f Uſes; that is to 


my, if a Man ſeiſed of Land make a Feoffment 
thereof, and it appeareth not to what Uſe the Feoff- 


ment was made, ne it is not upon any Bargain 
or other Recompence; then it ſhall be taken to be 
to the Uſe of the Feoffor; except the contrary 
can be proved by ſome Bargain, or other like; 
or that his Intent at the Time of the Delivery ot 
Seiſin was expreſſed that it ſhould be to the Uſe 
of the Feoffee or of ſome other; and then it ſhall 
go according to his Intent: But in this Caſe me- 
thinketh it ſhall be taken that his Intent was, 


That it ſhould firſt be to the Uſe of the Feoffee, 
for the "Cauſe before rehearſed, except the con- 


trary can be proved; and ſo that Knowledge of 


the Intent of the Feoffor is the greateſt Certain- 


2 Knowledge of the Uſe in this Caſe, as me 
eth. But when the Feoffor goeth farther, 


and ſaith, That if the Rent be not paid, that 


then the ſaid A. B. ſhould enter into the Land; 


then it appeareth that his Intent was, that the 


Rent ſhould ceaſe, and that A. B. ſhould enter' 


I ords 


rr 
* 


GUAVTER 3x. oo f 
Words enter into the Land dee Ws che = 

ſeem to be ent 1 pions. ak ry 

the Feoffor 1 5 5 ſhould 75 9 Uſe 

the Land: For fith 10 had the Rent to his Own 

he ſhall have the Uſe of the Land that i is wo 

to him for the Payment of the Rent. 

he had the Rent to his own Uſe: For the Intent 

of the Feoffor might be, that he ſhould pay the 

might be appointed thereof by the Feoffor. 
Stud. If ſuch an Intent can be proved, then th 

Caſe to wit to what Uſe it ſhall be taken, if the 

Intent of the Feoffor cannot be proved; and then 


aw, and Bar 05 Free- ho 5 
and not to the Uſe of the Feoffor; ſo it ſeem 
Doc. But I am ſomewhat in doubt, RE 
Rent for him to ſome Watts or ſome Nr BY 
the Intent muſt be obſerved: But we be in 1 55 
methinketh it cannot be otherwiſe taken, but it 


hall be to the Uſe of * to whom it Mould be 


no Rent in Law, ne in the Law he ſhall neve 
have Remedy for it, though it were affgne to him 
and to his Heirs without Condition, neither by Pi- 
ſtreſs, by Aſſiſe, by Writ of Annuity, Nor other- 


paid. For though it be called a Rent, oy: It is 


wile; but he ſhall be driven to ſue in the Chang 


cery for his Remedy; And then when be ſueth in 
the Chancery, he 5 ſurmiſe bens habe to have 
it by. Conſcience, and that he ve no Remedy 
for it in the Law. And then, ach he hath no Reme- 
dy to come to it but by the way of Conſcience, it 
feemeth it ſhall be taken, that when he hath reco- 
vered it, that he ought to have it in Conſrienees 
and that to his own Uſe, without the contra 

can be proved: And if the contrary can be prove 

and that the Intent of the Feoffor was, that $4 
ſhould diſpoſe it for him as he ſhould appoint, 
—_— he the Rent in Uſe to another em * 


180 Dee 


ſo one Ae ſheuld be depending upon another 
Uſe, which is ſeldom ſeen, and ſhall not beinen 
tended till it be proved: And fo, ſith no Matter 
is here expreſſed] methinkethitheReht ſtall be taken 
to be to the Uſe of him that it is paid to, and the 
Land in like wviſe that is appointed to him for not 
Payment of the ſaid Rent ſhall be alſo. to his Uſe: 
- How thinkeſt thou will Conſcience ſerve: therein? 
Dee. I think that as thou takeſt the Law now, 
that Conſcience (in this Caſe) and the Law be all 
one: For the Law ſearcheth the fame Thing in 
this Caſe, to know the Cafe that Conſcience doth, 
that is to: fay; the Intent of the Feoffor. And 
therefore L would move thes W Is in one Thing. 
Stud; What is that!? % e en 
Dic That ſith the _—_ of the Feoffor ſhall 
be ſo much regarded in this Caſe; why it ought 
not alſo to be as much regarded in the Caſe that 
is in the laſt Chapter next before thib where tbe 
Words be eontitional;' and give the Feoffor a Ti- 
tle to re. enter. For methinketh, that though 
the Feoffor may in that Caſe re-enter for the Con- 
dition broken, that yet after/this Entry he-ſhall 
be ſeiſed of the Band after his Entry to the Uſe of 
him to whom” the Land vas afſigned by the ſaid 
Indenture fox lack of Payment of the Rent; be- 
cauſe the Intent of the Feoffor ſhall be taken to 
be ſo in that Cafe as well as in this. And I pray 
"thee let me know thy Mind n N thou 
putteſt between them? 
4. Thou driveſt me now to a-itatrow Di- | 
valty; bur yep _ anſwer thee therein as well 
e 3 00 
Doc. But firſt, os POR: Wow me that Diver- 
ſity, I pray thee ſhew me how Uſes began, and 
why ſo much Land hath been 3 in Ui in this 
Realm as hath been. Eq” | | 
tud. 
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0 Hou Ujes of Land rſt. began, and by uh | 
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hereby two Things in 
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9 Uſes of Land firſt * 


tua I Will with good-willifay! 
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put in e. Hie 27 1 5 17 Wo: FH 
Mon wh the 52 eee Fo = 
ſion of 3 e een this Manner: 
When the om of Property, whereby 
every Man 12 his o.] n Goods | 2x6 his Ne 
bours, was brought in among the People, it fol- 
loweth of Reaſon, that ſuch Lands and Goods as 
2 Man had, ought not to be taken from him but 
by his Aſſent, or by Order of a Law: And then 
ſith it be ſo, that every Man that hath Lands hath 
—— that is to ſay, the Poſ- 
ſeſſion of the Land, which: after the Law of Eng- 
loud. is called the F rank · tenement or the Free- 
bold, and the other is Authority to take thereby 
the Profits of; the Land; Wherefore it followeth, 
that he! that hath Land, and | intendeth to give 
only the Poſſeſſion and Ficehdld thereof to ano- 
ther, and keep the + Profits! to. himſelf, ' ought in 
Reaſon and Conſtience to have the Profits, ſce= 
ing there is no Law made to prohibit, but that in 
Conſcience ſuch Reſervation may be made. And 
ſo when a Man maketh a Feoffment to another, 
and intendeth that he himſelf ſhall take the Pro- 
fits; then the Feoffee is faid ſeiſed to his Uſe that 
ſo enfeoffed him, that is to ſay, to the Uſe that 
he ſhall have the Poſſeſſion and Freehold' thereof, 
as in the Law, to the Intent that the Feoffor ſhall 
take the Profits. And under this _ as 1 
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Kae It {cemerh that the reſerving of ſueh Uſe 
is prohibited by the Law: For if a Man make x 
FoolEment, and reſerve the Profits, or any Part 


of che Profit, as the Graſs, Wood, or ſuch other; 


that Reſervation is void in the Law: And. me- 


thinketh it is all one to ſay, that the Law judgeth 


ſuch a Thing, if it he done, to be void, and that 
the Law eth that the Thing ſhall not be 
done. 

Stud. Truth it is, that ſuch Reſervation i is void 
in the Law, as thou ſayeſt: And that is by Reaſon 
of a Maxim in the Law, that willeth that ſuch Re- 
ſervation of Part of the ſame Thing ſhall be judged 
void in the Law. But yet the Law doth not prohi- 
bit that no ſuch Reſervation ſhall be made, but if it 


de made it judgeth of what Effect it ſhall be; that 


is to ſay, that it ſhall be void: And fo he that ma- 
keth ſuch Reſervation offendeth no Law thereby, 
net breaketh no Law thereby, and therefore the Re- 
ſervation; in Conſcience is good. But if it were 
ohibit by Statute that no Man' ſhould make 
212 rvation, ne that no Feoffment of Truſt 
ſhould 45 e but that all the Feoffments ſhould 
be to the Uſe of him to whom Poſſeſſion of the 


Land is given; then the Reſervation of ſuch Uſes 


ſt the Statute ſhould be void, becauſe it were 
againſt the Law: And yet ſuch a Statute ſhould 
not be a Statute againſt Reaſon, becauſe ſuch Uſes. 
were - firſt grounded and reſerved by the Law of 
Reaſon; but it ſhould prevent the Law of Reaſon, 


and ſhould put away the Conſideration whereupon. 


the Law of Reaſon was grounded before the 


| Statute made. And then to the other Queſtion, 
that is to ſay, Why fo much Land hath been put 
in Uſe? it will be ſomewhat long, and peradven- 
ture to ſome tedious, to ſhew all the Cauſes par- 
| un But the very Cauſe * the Uſe re- 


mained 


— 


mained to the Feoffor, notwithſtanding his oπ än 


Feoffment'or Fine, and ſometime notwithſtanding - 


a Recovery againſt him, is all upon one Conſide- 
ration after the Cauſe and Intent of the JP 
Fine or Recovery, as is aforeſaid. | 

Doct. Though Reaſon may ſerve that upon 
Feoffinent # Uſe may be reſerved to the Fooffor 
by the Intent of the Feoffor againſt the Form of 
his Gift, as thou haſt ſaid before; yet I marve} 
much how an Uſe may be reſerved againſt a Fine, 
that is one of the higheſt Records that is in the 
Law, and is taken in the Law of ſo high Effect, that 
it ſhould make an end of all Striſes; or againſt a 
Recovery, that is ordained in the Law for them 
that be wronged to recover their Right by. And 
methinketh, that great Inconvenience and Hurt 

follow, when ſuch Records may ſo lightly 

be avoided by a ſecret Intent or Uſe: of the Par- 
ties, and by a nude and bare Averment and Mut- 
ter in Deed, and ſpecially fith ſuch a Matter in 
Deed may de alledged that is not true, whereby may 
riſe great Strife between the Parties and Lon 
Confuſion and Uncertainty in the Law. But, ne- 
vertheleſs, ſith our Intent is not at this Time to 
treat of that Matter, I pray thee touch ſhortiy 
ſome of the Cauſes, why there hath been ſo many 
Perſons put in Eſtate of Lands to the Uſe of others 
as there have been; for, as I hear ſay, eme 7 
be ſole ſeiſed of their own Land, 

Stud. There have been many Cauſes cnn; I 
of the which ſome be put away by divers Sta- Vo 
tutes, and ſome remain yet. Wherefore thou ſhalt 
underſtand, that ſome have put their Land in 
Feoffment ſecretly, to the Intent that they that 
have Right to the Land ſhould not know againſt 
whom to bring their Action, and that is ſomewhat 
— by divers Statutes that give i 

ernors 
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EOS” erefore to put away ſuch 
Maintenance, treble 8 5 be WY by —.— 
againſt them that make ſuch Feoffments for Main- 
tenance. And ſometime they were made to the 
Uſe of. Mortmain, which might then be made 
without Forfeiture, though i it were prohibited, that. 
the Free · hold might not be given in Mortmain: 
But that is put away by the Statute; of R. 2. And 
ſometime they were made to defraud the Lords of 
Wards, Reliefs, Heriots, and of the Lands of 
their Villeins: t, thoſe. Points be put away by 
divers Statutes made in the Time of King 1 the 
7th. Sometime they one 8885 avoi 
tions upon A. Statute-S le, Statutg- 
and PR Rig is e for 
that, that a "Man, ſhall 


WT. fuck Lands a any Perſon is f. 
him that i ſo bound at the 125 of 
ook * gt New fk, 7. And yet 

offments, Fines, e e in 
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be yet thus. uſed is, to put away Tenancy 
bythe rtefie and. Tides 
T is, for that the, Lands in UI 


put.in He By upon a Statute- Haacke. 


Mercbant, nor Recogniſance, but ſuch, as he. 
Wl cho-Hando of tbe Recopnifor,at the Time af the. 
Execution ſued. And ſometime 1 1 — put in 
| hf Uſey! that they not be put im Execution, 
1 upon a Writ of Extend: facias ad valentiam. An And 
| fometime ſuch Uſes be made that he to whoſe 
Uſe, Sc. * declare his Will thereon: F 

Ome- 


e x at, | 


„n mann _ 
| did-before the-faid Eflatute. And one. ( i= wy 


f 
O Dow Selene 


ain 


H 2 E . f 


7 


"i 


for 
all 
of 

2 


8 -H rx KAN ww 
CE ir Te 


Iu} — 
17 80 12 be the chief” 
Er much Land is put wy 


Cauſe 


Lands in ſe he not Aﬀets gr VE 2a, 


- in an Action of Debt againſt the Heir; 


ſhall not be put in Execution b an Elkyit” 
fa upon'a Recovery, as ſome Men . And 
theſe be the very chief Cauſes, as I no rethem- 
ber, why 1 much Land anden in Uſe as there 


doth” | 
Fiche 4 the” Parties und 
tween them. and'that man es dire 
the Words of the Beoffment, Fine, or 
And {ph is done by the Taw, of Reafon,' a5 
aforeſa1 o 2m?" 5! 11 bed e215 aoyib 
Diott. May not a U be affigned"t6'# Stranger 
as' Welt as to be Teſervgd ao te Fei if ths 
Feoffor ſo appointed it pon his Sy eoffingne? bis 
Stud. Yo, as well, 1 ig " ike wild to dhe 
Feoffee,” and that upon 4 fred Gitt, witheu 


nd all the Taid be d "the" 
4. Ke. odor”: * 78 
Ti jean, 


8 
any Burg 5 Re Nea e if  Feoffor 6 will. ; 


Dur What if no Feoffnent Ape made But 
that # Man a ad Bis Feoffee; © Mera 
forth he ſhall ſtand ſeiſed to his; own Uſe?" E ner. 
r U , thoughthere be no Ret 
„Stud. I think yes, for there was zn Uſe n . 
before the Gift, ich he he. as lawfully 775 
ellen as he might the Land if he had 
5 (23 | 97 4 14 340 

Dber. "And what if a Man bing ſeiſed of Land 
in F ee, grant to another of his Ade Motion, 
without- e or Recompence, that be from 
thenceforth Gall be ſeiſed to the Jle of the ther; 
Is not that Grant good? - SHE: 


Stud. 1 ſuppoſe that it is "de Sod; for; Can! 8 
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as ſome other Recompence. _ 
Deo#; I hold me e with that thou haſt 


bid in this Chapter for this Time ; and I pray 


thee: ſhew me what Diverſity thou putteſt be- 
tween thoſe two Caſes that thou haſt before re- 
hearſed in the '20th Chapter and in the 21ſt 
Chapter of this preſent Book. _ 

hehe 1 will with . 


HAF. XXIII. 


4 the Diverſiy between two Cafes 3 
1 4 a, whereof one is put in the 20th 


apter, and the. other in the 2 a 


7 this preſent Book, 


a Pur ft Caſe of the ſaid two Sate þ 
4 * this, A Man maketh a Feoffment: 
Deed indented, upon a Condition that the Feoffe 
ſhall pay certain Rent yearly to a Stranger, c. 


and if he pay it not, that it ſhall be lawful to the 


Stranger to enter into the Land. In this, Caſe, 
I faid-before in the 20th ; that the Sran⸗ 
ger might not enter, becauſe that he wis not 
privy unto the Condition. But I-faid, that in 

that Caſe the Feoffor might lawfully re-enter by 
the firſt Words of the Indenture, becauſe t 

imply a Condition in the Baw, and that the other 


Words, that is to ſay, That the Stranger thou Id 


enter, be 'yeid//in Law and Conſcience. And 


therefore I ſaid farther, That when the Feoffor 


had re-entered, that be was ſeifed of the Land to 
his own Uſe, 


have 


Livery of Seiſin, or upon a Bargain, | 


nnd not to the Uſe bf the Stranger, 
though his intent at the making of the Feoffment 
were, That the Stranger, after his Entry, ſhould 
| 1200 had the . to nun a Bas he might 


gain, 


I haſt 
pra 

be 
P fre- 


21ſt 


CHAPTER XXII. 187 
have entered by the Law. And the Cauſe why 


J think that the Feoffor was ſeiſed in that Cafe. 


to his own Uſe T ſhall ſhew thee afterward. The 
ſecond Caſe is this; a Man maketh a Feoffment 
in Fee, and it is agreed upon the Feoffment, That 
the Feoffor ſhall pay a yearly Rent to a Stranger, 
and if he pay it not, 12 then the Stranger ſhall 


enter into the Land. In this Caſe I ſaid, as it 


appeareth in the ſaid twenty-firſt Chapter, that 
if the Feoffor paid not the Rent, that the Stranger 


| ſhould have the Uſe of the Land; though he may 


not by the Rules of the Law enter into the Land. 
And the Diverſity between the Caſes methinketh- 
to be this, In the firſt Caſe it appeareth, as-T 
have ſaid before in the ſaid twentieth Chapter, that 


the Feoffor might lawfully re-enter by the Law 
for not Payment of Rent; and then when he en- 
tered according, he by that Entry avoided the 
firſt Livery of Seiſin, inſomuch that after the 


Re-entry he was ſeiſed of the Land of like Eſtate 
as he was before the Feoffment; and ſo remaineth 
nothing wWhereupon the Stranger might ground 
his Uſe, but onhy the bare Grant or Intent of 
the Feoffor, when he gave the Land tot the 
Feoffee upon Condition that he ſhould 4 —— 
Rent to the Stranger, and if not, that it ſhould: 
be lawful to the Stranger to enter: For the Feoff-/ 
ment is avoided by the Re- entry of the Feoffor, 
as T have ſaid before: And as I faid in- the laſt 


Chapter, as T ſuppoſe, a nude or bare Grant of 


him that is ſeiſed of Land is not ſufficient to be- 
gin an Uſe upon. reer - Dot Sr: 
Diet. A bare Grant may change an Uſe, as thou 
thy ſelf agreed in the laſt Chapter: Why then may 
not an Uſe as well begin upon a bare Grant? 
Stud. When a Uſe is in e, he that hath the 


Uſe may of his meer Motion give it awiy; if he 


will, 
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Acres of Land that lie in two Shires, intending 
to give them to the Feoffee, and maketh Livery 
of Seiſin in the one Shire, and not in the other; 
in this Caſe it is commonly holden in Books, That 
the Deed is void to the Acre, where no Livery is 
made, except it lie within that View, ſave only 
that he may enter and occupy at Will, as is afore- 
ſaid: And there is no Book that ſaith that the 
Feoffee ſhould have the Uſe of the other Acre; for 
if an Uſe paſſed thereby, then were not the Deed 
void unto all Intents; and yet it appeareth by 
the Words of the Deed, that the Feoffor gave the 
Lands to the Feoffee, but for lack of Livery of 
Seiſin the Gift was void: And ſo methinketh 
it is here, without Livery of Seiſin be made ac- 
cording. But in the ſecond Caſe of the ſaid two 
Caſes, the Feoffor may not re-enter for Non- 
payment of the Rent, and fo the firſt Livery of 
- Seifin continueth and ſtandeth in effect; and 
thereupon the firſt Uſe may well begin and take Ef- 
EC : ; "hoon 


PET * 


CHAPTER XXIII. 189 
fect in the Stranger of the Land; \when' the Rent vn 
is not; paid neee according to the firſt Agres- 
ment. And ſo methinketh thut in the firſt Caſe 
the Uſe is determined, becauſs the Liver of Sei- 
fin whercupon it commenced ig determined ; and 
that in the ſecond Caſe. the Uſe of. the Land 
taketh effect in the Stranger for not Payment of 0 
the Rent by the Grant made at the' firſt» Livery, W 
which yet continueth in his Effect: And th me- 1 
it in thinketh is the Diverſity between the Caſes) Lo 1 
Doc. Vet, notwithſtanding the Reaſon that 
| chou haſt made, methinketh.that.if.a Man ſeiſed: 
vr of Lands make a Gift thereof by a nude Pro- 
the miſe, without any Livery of Seiſin or Recompence | 
the to him made, and grant that he ſhall. be ſeiſed to! i 
like that yet nevertheleſs, it muſt, hold and ſtand geod b 
in Conſcience; and by the Law: of Reaſbn. Fr. 
ing one Rule of the Law of Reaſon is, That we. 
ery may do nothing againſt the Truth; And ſith the- 
£ Truth is, That the Owner of the Ground hath» 
„is tber, that Grant muſt needs ſtand in Effet; or | 
ly | elle there is no Truth in the Grantor. . n #1 
Sind. It is not againſt the Truth of the: Gtan« 


* 


tor in this; Caſe, though by the, Grant he: ba 
not ſeiſed to the Uſe of the other; but; it: pro- 
veth that he hath granted that the Law will not 
Warrant him to grant, V he refore his Gtant is vcid. 4 
o ſuffer the other to take the! 
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hahe Pohl, 
Profits of, the Lands without, Lett, or other Inter- 
ruption, or that, he wonld make him Eſtate in the 
Land when he ſhould be required then I think» 
in thoſe Caſes he were. bound in Conſcience, dy 
that bh the, Law of Reaſon. that thou haſt 
remembred. 
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5 t. teuude by his Promiſe; for elſe he ſhould Fo 
againſt his oπν]n Truth, and againſt his own Pro- 


mile; But yet it ſhall make no Uſe in that 
Caſe, nor he to whom the Promiſe. is made ſhall 
have no Action in the Law upon that Pn priſe, 


though it be not performed; for it is called in 
the Law a Nude or naked. Promiſe. And thus, 


methinketh, that i in the firſt Caſe of the ſaid two 
Caſes, the Grant is now avoided in the Law by 
the Re- entry of the Feoffor, and that the Feoffor 
is not bounden by his Grant neither in Law nor 
Conſcience: But in that ſecond Caſe he is bound, ſo 
that the Uſe paſſeth from him, as I have ſaid before. 
Doc. I hold me content with thy Conceit for 
this Time, but I pray thee ſhew me ſomewhat 
more at large what is taken for a nude Contract, or 
naked Promiſe, in the Laws of England, and where 
an Action may lie thereupon, and where not. 
Stud. I will with Good-will ſay as Set: 


; therein, 


CHAP. XXIV. 


4 hat is a nude Contract, or naked Promiſe, 

after the Laws of England, and whether 
any Action may lie thereon, | 

-Irſt, it is to be underſtood, that Contracts 

be grounded upon a Cuſtom of the Realm, 


| and? the Law that is called Jus gentium, and 


not directly by the Law of Reaſon: For when 
all things were in common, it needed not to have 
Contracts, but after Property was brought in, 
they were right expedient to all People, ſo that a 
Man might have of his Neighbour that he had 
not of his own; and that could not be lawfully 


by 


5 ſome l caſe, Bargain, or Sale; and ſuch Bar- 


dy Aſſent of the Patties upon Agreement between 


them; of Goods or Lands, for Money, or fot o- 


ther Recompence, but 0 of Money uſual, for 
Money uſual is no Contract. Alſo 

properly upon an Agreement between the Parties 
with divers Articles therein, ſome riſing on the 
one Part, and ſome on the other. As if Jabn at 
Stile letteth a Chamber to Henry Hart, and it is 
farther agreed between them, That the ſaid 


Henry Hart ſhould go to board with the ſaid John 


at Stile, and the ſaid Henry Hart to pay for the 
Chamber and Boarding a certain Sum, c. this 
is properly called a Concord; but it is alſo a Con- 
tract, and a good Action lieth upon it. How- 
beit it is not much argued in the Laws of England 
what Diverſity is between a Contract, a Concord, 
a Promiſe, a Gift, a Loan, or a Pledge, a Bar- 
gain, a Covenant, or ſuch. other. For the In- 


tent of the Law is to have the Effect of the Mat- 


ter argued, and not the Terms. And a nude 
Contract is, when a Man maketh a Bargain, 
or a Sale of his Goods or Lands, without any 


Recompence appointed for it: As if I ſay to ano- 


ther, I ſell thee all my Land, or elſe my Goods, 
and nothing is aſſigned that the other ſhall give or 
pay for it; this is a nude Contract, and, as I 
take it, it is void in the Law and Conſcience. 


And a nude or naked Promiſe is, where a Man 


promiſeth another to give him certain Money 


fuch a Day, or to build an Houſe, or to do him 


ſuch certain Service, and nothing is aſſigned for 


the Money, ſor the Building, nor for the Ser- 


vice; theſe be called naked Promiſes, becauſe 


there is nothing aſſigned why they ſhould be 
made; and I think no Action lieth in thoſe - 


Caſes, 
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them, thete lieth no A ion againſt mo for it. But 
if T take them, and after they be loſt or impaired 


through. my negligent keeping, there an Aftion 


lieth. 

De#. But what, Opinion hold they chat be 
learned in the Law of England in ſuch Promiſes 
that be called naked or nude Promiſſes? Whe- 
ther do they! hold that New that make the Promiſe 
be bounden in Conſcience to perform their Pro- 
miſe, though they. cannot be ne theteto 
by the Law, or not. 

Stud. The Books of the Law of England en- 

treat little thereof, for it is leſt to the Determi- 
nation of Doctors: And therefore I pray thee 
ſhew me ſomewhat now of thy Mind therein, and 
then I ſhall ſhew thee ſomewhat therein of the 
Rel of divers that be learned in * Law of the 
ealm. 

Deez. To declare the Matter n after the 
Saying of Doctors, it would aſk a long Time, 
and therefore I will touch it briefly, to give thee 
Occaſion, to deſire to hear more therein hereafter. 

Firſt thou ſhalt underſtand, That there is a Pro- 
miſe; that is called an Advotu, and that is a Pro- 
miſe made to God; and be that doth make ſuch 

a Vow upon a deliberate Mind, intending to per- 
fort it, is bound in Conſcience to do it, though 
it be on 1224 in the Heart, without pronoun- 
cing of Words. And of other Promiſes made to 
a Man upon a certain Conſideration, if the Pro- 
miſe be not againſt the Law, as if A. promiſe 
to give B. 201. becauſe he hath made him ſuch a 
Houſe, or hath lent him ſuch a thing, or other 
ſuch like, I 1 him bound to Keep his 1 

miſe. 


L 


the Church, to the — or 
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miſe.” But if bis Procmiſe be To naked, that there 


is no manner of *Confideration why it be 
made, then 1 think hint r Bound te form it: 
For it is to ſuppoſe that- there were ſome Error 


in the making of che Promiſe, But if ſuch a 


Promiſe be made to an — — 
ſuch a Place, and to the 
of the Commonwealth, of the Service of God, 


or in Relief of Poverty, or ſuch other; then I: 


think that he is bounden in Conſcience to 


it, though there be no Conſideration of worldly Pro- 


fit that the Grantor hath had or intended to have 
for it. 


derſtood, that he that made the Promiſe intended 


to be bound by his Promiſe; for elſe commonly, 
after all Doctors, he is not bound unleſs he were 


bound to it before his Promiſe: As if a Man pro- 
miſe to give his Father a Gown that hath en 


of it, to keep him from cold, and yet thinketh 


not to give it him; nevertheleſs he is bound to 


give it, for he was bound thereto before. And, 
atter ſome Doctors, a Man may be excuſed of ſuch! 


a Promiſe in Conſcience by Caſualty that cometh 


after the Promiſe, if it be ſo, that if he had 
known of the Caſualty at the making of the Pro- 
And alfo ſuch - 
Promiſes if they ſhall bind, they muſt be honeſt, 
lawful, and poſſible, and elle they are not to be: 
there be a Cauſe, 
&c, And if the Promiſe be good and with a Cauſe, . 
though no. worldly Profit ſhall grow thereby to 
him that maketh the Promiſe, but only a ſpiri- 


miſe he would not have made it. 


holden-in Conſcience, though 


tual Profit, as in the Caſe before. 5 — of a 
Promiſe made to an Univerſity, 
the — or ſuch 2 an wich a Cauſe as 


to 


r Men of 
„or ſuch 
other Caufe like, — — ; 


And in all ſuch Promiſes it muft be un- 


to a City, to 
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to the Honour of God, there it is moſt com- 
monly holden that an Action upon thoſe Promi- 
ſes lieth in the Law Canon. 

Stud, Whether doſt thou mean in ſuch Pro- 
inifes made to an Univerſity, to a City, or to ſuch 
other as thou haſt rehearſed before, and with a 
Cauſe as to the Honour of God, or ſuch other, 
that the Party ſhall be bound by his Promiſe, if he 
intended not to be bound thereby, yea or nay? 

Doe. I think nay, no more than upon Pro- 
miſes made unto common Perſons. : 

Stud. And then methinketh clearly, that no 
Adton can lie againſt him upon ſuch Promiſes, 
for it is ſecret in his own Conſcience whether 


he intended for to be bound or nay. And of the 


Intent inward in the Heart, „eee 
judge, and that is one of the Cauſes why y t 
aw of God is neceſſary, (Gar ec lenag — 
inward things: And if an Action ſhould le in 


that Caſe in the Law Canon, then ſhould the 


Law Canon judge upon the inward Intent of 
the Heart, which cannot be, as me ſeemeth. 
And therefore, after divers that be learned in the 
Laws of the Realm, all Promiſes ſhall be taken 
in this Manner : That is to ſay, If he to whom 
the Promiſe is made have a charge by Reaſon 
of the Promiſe, which he hath. alſo performed, 
then in that Caſe he ſhall have an Action for 
that Thing that was promiſed, though he that 
made the: Promiſe have no worldly Profit by it. 
And if a Man ſay to another, Heal ſuch a poor 
Man of his Diſeaſe, or, make; an Highway, 
and I will give thee thus much; and if he do it, 
J think an Action lieth at the Common Law. 
And moreover: , though the Thing that he ſhall 
do be. all Spiritual, yet if od repir it, I think 
an Action lieth at the Common Law. As 134 
833 a 
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Man ſay to anothar, Faſt, for; me en 
Lent, and Iwill give pes bment Pounds, an 
he performeth it; I. think an ligch at tl 
Common Law. And, likewiſe if a Man ſay to 


another, Many my Daughtrs 300, L. will give 
thee twenty Pounds; ..upon--thys romiſe an 
Action lieth, if he marry his Daughter. And 
in this Caſe he cannot diſcharge the Prom 
though be thoughtnot. to be bound therchy; Jar 
it is a good Contract, and he may have are 
quo, that is to ſay, the Preſerment af his 


ter for his Money. But in thoſe; Promiſes. made 


to an Univerſity, or ſuch: other as thou haſt re- 


membred before, with ſuch Cauſes as thou: haſt 


ſhewed, that is to ſay, ta the Honour; of Godz 
or to the Increaſe of Learning, or ſuch, other 
like, where the Party to whom the Promiſe wa 
made is bound to no new Charge by Reaſon « 
the Promiſe: made to him, but: as he was 
to beſure ; there 2 think that no Action lech 
againſt him, though he perform not his Promiſe, 
for-it- is no Contract, and ſo his own Conſcience 
mult he his judge whether he intended to be 
3 or not. And if he intend- 
ed it not, then he offended for his Diſſimulation 
only but if he intended to be bound, them if he 
perform it not, Untruth is in him, and he pro- 
veth himſelf to be a Lier, which is prohibited as 
well by the Law of God as by the Law of Rea- 
ſon. And furthermore, many that be learned in 


the Law of England hold, Fhat a Man is as much 


bounden in Conſcience by a Promiſe made to a 
common Perſon, if he intended to be bound hy 
his Promiſe, as he is in the other Caſes that thou 
haſt remembred of a Promiſe made to the Church, 
or the Clergy, or ſuch other: For they ſay that 
as ac Untruth is in W one 
3 6 
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as of the other; an that the Untruth 
is more to be.” . 0 the Perton to 
whom the Prorniſes he made. 
Bec. But what hold they if A Priduif be ted 
for a Thing paſt; as I promiſe thee x l. li. for that 
thou haſt builded me ſuch a Houſe, lieth an Action 
there! 4 
Stud. They ſuppoſe nay „ but he ſhall be bound 
in Conſcience, to perform it after his Intent, 48 
is before fai 1 
Docs. And if a Man promiſe to give aher 
4l. J. in Recompence for ſuch a Treff that he 
hath done him, lieth an Action there? 
Stud. I ſuppoſe nay, and the Cauſe is, for ha 


ſuch Promiſes, be a0 melee Contradhs, 


Contract is rly where a Man for his May 
ſhall - have” þ Rk 55 the other Party i 


ds or other Profit at the Time of the 


| Contract or after: 1 7 if the Thing be promiſed 


fora Cauſe that is paſt by way of Recompents; then 
it is rather an Accord 7. a Contract; but then 


the Law is, that upon ſuch Accord — Thing 


that is promiſed in Recompence muſk be e. . 
ere - 


delivered in Hand, tor upon an Accord 
eth no Action. 
Dag. But in the Cale of Treſpaſs, 22 
bold they, that he be bound by his thang 
b hey intended not to be Ka fd rats 


ſes that be oy before... 82 OI, 4 2. 44 


befo Promiſe to „ Ry 
— 45 *he Th chu 'A t "therefore it em 


miſe, though he intended not to be bound 
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ſo great, by Reaſon of the Perjury. 


0 me APT ER 2 XXIV. 107 
bo ne Th h he. "were. bound before the Pro- 


miſe to make pen n 90 for * Ne 5 


take bs Action of Treſpa fs if he . therefore 
they hold that he may be go own Judge in Con- 
3 whether be intended to be bound by his 
Promiſe or not, as he may in other Caſes ; fie if 
it were of a Debt, then they hold that he is bound 
to perform his Promiſe, in Conſcience. . 


Dort. What if in the Cafe of Treſpaſs he af- 


krmerh his Promiſe with an Oath ? 


Stud. Then they hold that he is bound to per- 
form it for ſay ing * his Oath, though he intend- 
ed not to be bound: But if he intended to be 
bound l y his Promiſe, then the  fay that an Oath 
needeth 105 but to enforce the Pi for they 


5 ſay, he breaketh the Law of Reaſon, which is, 


that we, may do nothing againſt the Truth, as 
well when he breaketh his Promiſe that he thought 
in his own Heart to be bound by, as he doth when 
he breaketh his Oath, though the Offence be not 
' Moreover 
to that thou ſayeſt, that upon Tuch Promiſes as 
thou haſt rehearſed before, ſhall lie an Action after, 
the Law Canon; verily as to that in this Realm. 
there can no Action lie thereon in the Spiritual 
Court, if the Promiſe be of a temporal Thing; 
for a Prohibition c or a Premmire W ſhould: lie 
in that CaſG. 

'Det?. That is 3 fith there can no Action 
li 2 in the King's Court, as thou ſayeſt 
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x That maketh no Matter: e b 
There lie no Action in the King's Court again 
Exeeutors upon a ſimple Contract; yet if they be 
med in that Cuſe for the Deht in the Spiritual 
Court, a Prohibition lieth. And in like wile, if a 
Man wage his Law untruly in an Action of Debt 

. in the King's Court, yet he ſhall 
e e Aer Perj 00 W in the Spiritual Court, 


and yet no em for the Perjury in the 
King's Courts; Tr the Prohibition 3 on! 


where 2, Man iss ſuad in the Spiritual Court 
boch Things as the Party may have his Remedy 
in 8 King's Court, but alſo where the Spiritual 
E 15 5 Plea, in ſuch Eaſe where they by 
ing's Prerogative, and by the ancient Ou 
. of the Realm, ought HOW to hold. 
Doct. IL Will take Adviſement, upon that thou 
hoſt: faid; in this N till another Time, and F 
n now groceed. to another Weſti 


©: - A P. XXV. 
x a Nie, of the Bd. 


Stud. | eee one bonn before 
I Eſpoufals, and the other after Eſpou- 
Als and the Father: his Will bequeatheth to his 
Son and Heir all his C Which of theſe two 
| Sons ſhall have the Goods in Conſcience? #4: 
Duc. As I ſaid in our firſt Di 
tot Che, the Doubt of this tepid 
not in the Knowir Wbt Cote will in 
Caſe, but rather the knowing yhich of che Bl 
mall be judged Heir, (that is to ſay) whether he 
ſhall be —_— for Heir, that is Heir by the Spi- 
W ee or Led Hei bythe Lache 


4 


Realm, or elſe that it ſhall be judged for him 
that the Father took for Heir. 
Stud. As to that Point, admit the Father's 


Mind not to be known, or elſe that his Mind 


was that he ſhould be taken for Heir that ſhould 
be judged for Heir by the Law, that in this Caſe 
it L to be udged by; and then, I pray thee, 
ſhew me thy Mind therein: For though the Que- 
ſtion be not directly depending upon the Point wo 
ſee what Conſcience will in this Cafe, yet it 
is right expedient for the well ordering of Con- 


- ſcience, that it be known after what Law it 


ſhall be judged: For if it ought to be judged af- 
ter the Temporal Law Abe elt be Heir, then 
it were againſt Conſcience, if the Judges in the 
Spiritual Law ſhould . harp for Heir that is 
the Heir by the Spiritual Law,. and I think they 
ſhould be bound to Reſtitution thereby. And 
therefore, I pray thee, ſhew me thinks N 5 
after what Law it ſhall be Judged.” ; 
Dee. Methinketh that in this Caſe it ſhall be 
judged after the Law of the Church; for it ap- 
pearachithas the Booſt is of Goods! And there- 
fore if any Suit ſball be taken upon the Execution 
of t ill for the Bequeſt, it muſt be taken in 


tte Spiritual Court; and when it is depending in 
the Spiritual Court, 'inethinketh it muſt be judged 


after the Spiritual Law; for of 5 emporal Law 


| they have no knowledge, nor they are not bound 


know it, as. methinketh:; an more-ſtronger 
ROY Nh er it, PE SS 


Ward, or uch ther, then the 


Acer the Lach of che Realm, tary tk, 


that Labret and ſo me- 
14 


minkech 
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Books of the other: and to bind the a 
Judges to give Judgment after the Law that th 
know es. ne that they cannot come to the 
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"Caſe" that both Chartels real and Chattels perſonal 
were in the Will, and then, after thine Opinion, 
the” one Son fhould have the Chattek perſonal, 
and che other Son the Chattels real ho Fa edge 
1585 be conveniently taken, as methinketh, but 
ithat the Fathers Will was, that the one Son 
ſhould have all, and not be divided. Therefore 
; methinketh that he ſhall be judged for Heir that 


is Heir by the Common A and that the Tudge | 


Spiritual in this Caſe be bound to take 
-what the Common Law is: for fith the Things 
that be in Variance be Tempo pal, that is — 4 
the Goods of the Father, it 2 Ronin that 'the 
Right of them iti this Realm ſhalt be dete mil 
by the Law of the Realm. 3 
Det. How may that be? For the Judges Spi- 


cannot know it as to the moſt Part of it; 17 
much Part of the Law is in ſuch Speech that few 
Men have the Knowledge of it, and there is no 


Means, ne Familiarity of Study between them that 


learn the faid Laws; for they be learned in ſeveral 


Places, and after divers Ways, and after divers 


Manners of Teachings, and in divers 
and commonly the one of them have none of 


Knowledge of it, ſeemeth not reaſonable.  * 
Stud. They muſt. do therein as the King's 
Judges muſt do when any Matter cometh . be- 
fore them that ought to be judged after the Spi- 
n Law, — 1 yt divers Caſes in our firſt 
1 Dialogue 
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an uch ſtion in 10 8 
wy they” Ag to, 1 75 [uder 
the temporal Law: 4 ef rhe may, | 
offend their C nſcien nge. 8 e " 
Di#. I ſuppoſe that ome ey of | 
they aren ot Fan to Few! the e 
and verily, to m ee r 10 
that 17 es of the Spiritual Law, are 
Know the. Law of the 510 <3 #-+- 3; e 


Stud. And I ſu CAS ppoſe that they y are if 6 


to know the of che Realm, or to do that in 
them is to 1800 it, when the. Knowledge: of it 
openeth the Right of the Matter tha dependeth 
before them; But that they be alſq, bound. .to 
ou Where 07 in I Caſe; eught to 
e after it: For in ſuch C they — 
ts King's bay as the Law Spirityal to that Point, 
ang are bound in Conſcience to follow it, 28 it may 
c y divers Caſes, w hereof one is this. this. Iwo 
F of Goode, ahd tha ane.of them by - 
his laſt Will bequeatheth all his Part to a Stran- 
ger, and maketh the other Jointenant his Exe 
cutor, and dieth: If be to whom . equeſt is 
made hs, the wo e 2222 
N | 


4 7 e e bound: to judge 

f U e, NY are 

the Will ONE 5 9 57 it 1 the 

Law of the Realm, whereby the. Joigtenant. hath: | 
Right to the whole. Goods by che Title, of the 
Survivor and is judged to 2 the Goods as, by 
* Gift, which is before the Title of the: 

a I * Will, 
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y like Rensen 
t is out 
may ee 5 wits in the Spiritual Court of 
the n the Legacies, becauſe they be 
chargeable King; and yet there i is. no ſuch 
Law of Utlagary in the Spiritual Law. 
De. By occaſion of that thou haſt ſaid before 
1 would aſk of thee this Queſtion, If a Parſon 
of a Church alien a Portion of Diſmes accorfling 


as the Spiritual Law hath ordained, is not that 


Alienation fifficient, though it have not the So- 
; en I Law? - 
Send. Tam in Doubt therein, if the Portion be 
under the fourth Part of the Value of the Church: 
But if it be to the Value of the fourth Part of the 
| Church or above, it is not- ſufficient, and there- 
fore wus the Writ of Right of Difmes ordained. 
1 And if in a Writ of Right of Diſmes it be ad- 
fodeed in. the King's Court for the Patron of the 
flor. of him that alieneth, becauſe the Alie- 
nation was not made according to the 
Law; then the Judges of the Spiritual Law are 
bound to give their Fudgment according to the 
Judgment given in the King's Court. An in 
like wiſe, if a Parſon of a Church agree to 


u Penſion. for the Tithe: of a Mill, or if the Pen- . 
ton be to the fourth Part of che Value of the 


Church or above, then it muſſ be aliencd. after the 
Solemnities of the King's Laws, as Lands and 
Tenements muſt; or elfe the Patron of the Suc- 
'ceffor- of him that alieneth may bring a Writ of 
Right of Diſmes, and Recover in the Ki ng's 
Court; aad then the Judges of the Spiritual Court 


are bound to give Judgment in the Spiritual Courts 
Dat. 


el as is s afor 


at the Tine. of his Death 


mmon . 
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IEre 4 Pärfon bf A Church a L 
Gelb rcrd of his Diſmes, and ĩs let by an ui 


iſmes i is 


9 have 
5 oet 


y alk his Diſmes in the Spiritual Court, then the 


Patron have a Writ of Right of Diſmes b 
Dae thay eb Tpeakeſt of, for there Hy ne m 
at the Common Law); for the Parſon had there 
good Right, Non be were let by * 
age ior Uu R t. But when the Parſon had 
no ron at 1 Spiritual Law, there à Writ 
of 118 ht of Diſmes lay * the Patron by the Com- 
w, as well of Penſions as of Diſmes: And 

fore ſay that in ſuch Cafe it lay of Lefs than of 


ag fourth hay the Common Law, dut that 


I paſs ove the Reaſon why it lay at the 


Common Law, if the Difmes or Penſtons were 


above the fourth Part, &. was this: By the 
Spiritual Law the Alienation of the Parſon with 
the Aſſent of the Biſhop and of the Chapter ſhall 
bar the Succeflor without Aſſent of the Patron, 
and ſo the Patron might leeſe his Patronage, and 


| 8 not aſſenting thereto: for his Incumbent might 


have no Remedy but in the Spirituat Court, and 
there he was barred: Wherefore the Patron in 
that Caſe ſhall haye his Remedy by the Common 
Law, where the Aﬀent of the Ordinary and 


Chapter without the Patron ſhall not ſerve, as it 


is faid before. But where the Incumbent had good 
Right by the Spiritual Law, there lay no _ 
for the Patron by the Common Law, though the 

Incumbent were let by an Imlicuvit. And for 
that Cauſe was the faid Statute: made, and it li- 
eth as. well by the Equity for Offerings and Pen- 
fions,. as for Diſmes. Then, farther, I would 


think that where the Spiritual EI _ | 
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Plea of a Temporal Thing, that they muſt judge 
after the Temporal Law, and that Ignorance ſhall | 
not excuſe them in that Caſe: For by taking of 
their Office they have bound themſelves to have 
Knowledge of as much as belongeth to their Office, 
as all Judges be, Spiritual and Lemporal. But if 
it were in 'Argument in this Cafe, whether the 

eldeſt Son might be 'n Prieſt, becauſe he is a Ba- 
ſtard in tha Temporal Law, that ſhould be judged 
after the Spiritual Law, for the Matter is Spiritual, 

_- Doe. Yet notwithſtanding all the Rea ſons that 
thou haſt made, T cannot ſee how the Judges of 
the Spiritual Law ſhall be compelled to take No- 

_ tice. of the Temporal Law; ſeeing that the moſt 

Part of it is in the French Tongue; for it were 

Hard that every Spiritual Judge ſhould be compel- 

led to learn the Tongue. But if the Law of the 

8 Realm were ſet in ſuch order, that they that intend 

'| to ſtudy the Law Canon might firſt have a Sight 

. ehe Wa or the Realm, as they have now of the 

| Law Civil, and that forne Books and Treatiſes 

| were made of Caſes of Conſcience concerning 
thoſe two Laws, as there be now coneerning the 

Law Civil and the Law Canon; I would aſſent that 
it were right expedient, and then Reaſon might 

1 tet ve the better, that they ſhould be compelled to 
| take Notice of the Law of the Realm, as the) 
| de now bound in ſuch Countries as the Law 
vil is uſed to take Notice of that Law. 

Stud. Methinketh thine Opinion is right 5 
nd reaſonable: But till ſuch an Order be taken, 
they are bound, as I ſuppoſe, to enquire of them 
that be learned in the Common Law, what the 
Law is, and ſb to give their Judgment aceording, 
if they will keep themſelves from Offence-of Con- 
ſeience. And foraſmuch as thou haſt well fatif- 
fied my Mind in all the Queſtions before, I pray 


ö 4 o 
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or Civil: For methinketh, N divers 
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thee now that I may .ſomewhat.feel;thy Mind in 
divers Articles tlat be written in divers * for 


the ordering of Conſcience upon the Law, Canon 


Concluſions. put, in divers B 
called Summa Angelica. and 


us in 


vers other for the good Order of 2 . that 


be againſt the Law of this Realm, andl ratber bind 

Conſcience, then do give any Light to it. N t 

Doasct. I pray thee ſhew me e of ed Caſe, 
Stud. Twill Lünen ener 4 


„GAA bi. — 


4 Aab the. Ke, may ib vith Cate zence 
preſent io an _Advowſon of a. Church, that 

; debageth fo the L * eller 2 fb 
Covent? 


r appeareth. i in e ng, EE: * FA 
bis quee ſiunt a .Prelatis, the which Chapter 
is recited in the Sum called Summa Angelica, in 


the Title Ablas, the twenty⸗ſeventh Article, 


that he may not without any Cuſtom or ny ſpe- 

.cial Privilege to help therein. 
Stud. Truth it is that there is ſuch a. Decretal; - 

but they that be learned in the Law. of England 


| bold the Decretal bindeth not in this Realm: And 


this is the. Cauſe why they do hold that Opinion. 
By the Law of the Realm the whole Diſpoſition 


of Lands and Goods of the, ee der 


only for the Time that he is Abbat, and no 


the Covent, for they be but des Parſons ß in 5 


Law: And therefore the Abbot ſhall ſuc and be 


ſued only without the Covent, do Homage, Fealty, 


atturn, make Leaſes, and preſent. to Advowſons 
N in his own Name. And they ſay * 
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eannot be 


chat this Authority | but 
by the Law of the Realm; and ſo they Saya 
the Makers of the Decretal exceed their HER: 
whierefore they ſay it is not to — te 

| Ktience;'ho/ more than if a Decree were made chat 
a Leaſe for Term of Vears or at Will, made by the 
Abbot without the Covent, ſhould be immedi- 


© OL 


fence: of Conſcience, becauſe the faid Wen 
holdeth not in this Realm. 

Doct. But many be of Opinion, that no Man 
bath Authority to preſent in Right and Conſci- 


ately void: And ſo they think that the Abbot, 
in this Caſe preſent in his oon Name withou 


ence to any Benefice with Cure but the Pope, or 
that be hath his Authority therein derived from 
the Pope; For they ſay, that foraſmuch as the 
Pope is the Viear general under God, and hath 
the Charge of the Souls of all People that be in 
the Flock of Chri/?'s Church, it is Reaſon, that, 
ſith he cannot miniſter to all, ne do that is ne- 
to all People for their Souls Health in his 
own Perſon, that he ſhall aſſign Deputies for his. 
Diſcharge in that Behalf, And becauſe: Patrons 
claim to prefent to Churches in this Realm by their, 


own Right, without Title derived from the Pope, 


they ſay that they uſurp upon the Pope's Autho- 
_ rity. And therefore they conclude, that 
the Abbot have Title by the Law of the Realm to 
ee in this Caſe in his own Name, that yet, 
ſe that Title is againſt the Pope's Prerogative, 
that that Title, ne yet the Law of the Realm that 
maintaineth that Title, holdeth not in Conſci- 
ence. And they ſay alfo that it to the 
Law Canon ny fr fic ne the Right of Preſent. 
ment to Benefices, for it is a thing ſpiritual, and 
belongeth to the ſpiritual Juriſdiction, as the De- 
privation from a Benefice doth; And fo Ou wy 


—T. Ä. ̃ ͤ ²˙¹ůu ę . 


thereupon ſtand with good Reaſon and Conſcier 


the ſuid Deoretal bindeth in Con ſcience, 
in yr Lawof the Realm it bindeth Hot. d Th 
Sul. As to che firſt Conſideration, I would 
right well agree, chat if che Patrons of Churches 
in this Realm claimed to put Incumbents into ſuch 
Chufehes us ſhould fall void of their Patronage, 
without” preſeriting tliem to the Biſhop; or if they 
claimed that the Biſhop ſhould admit ſuch Incum- 
bent as they ſhould preſent, without any Exami- 
nation to be made of his Ability in that Behalf, 
that that Claim were againſt Reaſon and Conſci- 
ence, for the Cauſe that thou haſt rehearſed: But 
foraſmuch as the Patrons in this Realm claim no 
more but to preſent their Incumbents to the Bi- 


| ſhop, and then the Biſhop to examine the Ability 


of the Incumbent, and if he find him _ 


mination not able to have Cure of Souls, 


to refuſe him, and the Patron to — en 


that ſhall be able, and if he be able, then tit 
Biſhop to admit him, inſtitute him and induct him; 
J think that this Claim and their — — 


As to the ſecond Conſideration, it a bolddet in 
the Laws of the Realm, that the Right of Pre- 
ſentment to a Church is a temporal I 


and ſhall deſcend by Courfe of Inheritance! froms | 


Heir to Heir, as Lands and Tenements ſhall, and 
ſhall be taken as Aſſets, as Lands: and Tae 


ments be: And for the Trial of the Right of Pa- 
tronages be ordaĩned in the Law divers Actions 


for them that be wronged in that Behalf, as Writs: 
of Right of Advowſon, Aﬀiſes of ' Darrein' pra- 
fentment, Quare impedit, and divers other, which 
alway without Time of Mind have been pleaded 


in the King's Courts as things pertaining to his 


Crown and Royal Dignity: And therefore they 
. 3 . | HT” * 6 ap 
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is e, bale or ovable, by whom ſhall 


the: be tried? ttt iT ee ann it t 

Stud. de Ordinary be not Party to the Aion, 
it ſhall be tried by the Ordinary; but if be be Far. 
ys it-ſhall-be tried by the Metropolitan. 


Dec. Phen the Law is more — in 


that: Point than I thought it had been: But in 


another Time, and I pray thee ſhew me thy Mind 
in this Point. If an Abbot name his Covent 


with him in his Preſentation, doth that make the 


Preſentation void in the Law? Or is the Preſen- 
tation good notwithſtanding? — _- 

— J think it is not void therefore, but the 

of theme is void, and a thing more than 

ä For if the Abbot be diſturbed, he muſt 
Pore his Aden in his own . nn the 
Covent. 

Det. Then 11 — well that it is not 2 


| hibited by dhe Lawof England,” but chat the Abbot 


may name the Covent in his Preſentation with 
mim, and alſo take their Aſſent whom be ſhall 
preſent, if he will: And then J hold it the ſureſt 


Way tliat he "fo do, for ii ſo doing he ſhall not 


offend neither in Law nor Conſcience, 10 
Stud. To take the Aſſent of the Covent whom 


| he ſhall preſent, and to name them alſo in the Pre- 
ſentation, knowing that he may d otherwiſe both 


in*Law-atid Conſeience, if he will, is no Offerice: 


But if he take their Afﬀſenty or name them With 
him in the Preſentation, thinking that de is ſo 
bound to do in Law and Conſtience, ſetting a 
Conſcience where none is, and regardeth not the 
Law of the Realm, that will diſcharge I 
| 5 
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gls indthis Behalf, if he will; kee per. 
ſent an able Man, as he may do, without their A ft! 
ſont's there id a Error and Offenee?oft! Chi- 


ence;/ inthe Abbot. And in Hke wiſe, if the A-. 


bot preſent in his own Name, and — 
Covent ſaith that he offendeth in Conſeience, in 

that he obſerveth not the Law of the Church, 
for that he taketh not their Aſſent; then they oH. 
fend in judging him to offend that oſfenuetii not 

And therefore the ſure Way is in this Caſe to ſudge 
both the ſaid Laws of ſueh Effec as they be and 
not to ſet. an Offence of Conſcĩence by CET 
of the ſaid Decree, which ftandeth nov wigs 

in n Behalf re; pe —__ e —_ 
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7 Va Aas fnd Beaſts in bis Ground get 
Furt, whether may be by his o Aut bority 
2 — . till nnn 110 
* art 2 \ 70. 


HIS Queſtion. is made in x Sung: called. 
Summa Roſella in the Title of Rgſtitutian, 
that i is to ſay, Re/titurio. 1 3. the gth Article: And 
there it is anſwered, that he may not take them for 
to hold them as a Pledge till he 1 ſatisfied for the 
Hurt; but that he may take them and keep them 
till he know who oweth them, that he may there- 
by learn againſt whom to have his Remedy. * 
hs the Law of the Realm ſo in like wiſe? 

Seo No verily, for, by the Law of the Region, 
he that in that Caſe bath the Hurt -may take the 
Beaſts as a Diſtreſs, and put them in a Pound 
overt, ſo it be within the ſaid Shire, and there 
let them remain till the Owner . * n 
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210 DTALOGUE I. 
Doc. What calleſt thou a Pound: overt? 
Stud. A Pound overt is not only fuch a Pound 

25 is: commonly made in Towns and Lordſhips, 

for to put in Beaſts that- be diſtrained, 3 is 
alſo; every Place where they may be in lawfully, 
not making the Owner an Offender for their be- 
ing there: And that it be there alſo, that the 
Owner may lawfully give the . Meat and 

Drink while they be in Pound. 

Da. And if they die in che Pound for he o 
Meat, whoſe Jeopardy is it 
Stud, If it be ſuch a Pound overt as I * ak, 
& Jaz tho Peril of him that oweth the Beaſts, ſo 
that he that had the Hurt ſhall be at Liberty to 
take his Action for the Treſpaſs, if he will: And 
if it be not a lawful Pound, then it is at the Peril 
of him that diſtrained; and ſo it is if he drive 
them out of the Shire, and they die there. 
+ Dee... I put the Caſe that he that oweth the 
1 offer ſufficient. Amends, and the other 
will not take it, but keepeth the Beaſts ſtill in 
Pound, may not the Owner take them out? 
Stud. No, for he may not be his own Judge; 
end if he do, an Action lieth againſt him for break - 

ingiof che Found? But he muſt ſue a Replevin, 
to have his Beaſts delivered him out of the Pound, 
and thereupon it ſhall be tried by twelve Men, whe- 
ther the Amends that was offered were ſufficient 
or not? — — — 


ſufficient, then he that hath the Hurt ſhall; have 


ſuch Amends as the twelve Men ſhall aſſeſs. 
75 Docs. IT it be found by the twelve Men that the 


Amends/were: ſufficient; ſhall he that refuſeth to 


take it have no Puniſbment for his Refuſal, and for 
| of che Beaſts in Pound after that Time : 
T think no, but that he ſhall yield Da- 
mage te Kapltuin, becauſe md 5 


him. 


| 
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Deli I put the Caſe that the Beaſts after the 

Refuſklidie in Pound ſor lack-of Meat, at whoſe 
dy is it then 1) been vi FIG: 8657 

Stud, At the Jeopardy of him that owed the 
Beaſts, as it was before: For he is bound at bis 
Peril, by reaſon of the Wrong that was done at 
the to ſee that they have Meat as 
long as: Mall be in Pound, unleſs the King's 
Writ come to deliver them, and he reſiſteth it ʒ 
for aſter that Lime it will be at his Jeopardy 
if they die for lack of Meat, and he Damage 
ſhall- be recovered in an 1 upon che 


5 0 H A P. r 
Whthbr'd Gi made by one undes the 
1 8 e ' Years, be Food. e 


Da. 1* aptictuethe (hs Mews nes in wal 


Title Donatio” prima, the 7th Article; 
that a Man before the Age of — Years 
may not give, without it be with the Authority 
of his Tuner 1s it not ſo eiter ene 
Law? MN TELE e 14.4% Hot. Tis r n 

Sat The Age of babes vive ar Md bete 
Lands and Goods in the Law of Engiun is at 
one Vears, or above; ſo that after that 

e Gift is good, and before that Age it is not 
by whoſe Aſſent ſoever it be, except it be 
5 his and his Drink, or Apparel, or that 
he do Was Tay; in Performance! of the Will 
of his Feta or in ſine other Ake Caſey chat 
need not to be d'hets:' And — 
be obſerved in this Realm in Law and Conſcience 
and nõt the ſaid Age of twenty- five Tears. 
Daf. I put caſe it were ordained by a . 
the Church, that if any Man by his Will bequeath- = 


3 


AL od VE HI. 


212 


e d. age and willeth that they 1 that | 


be delivered to him at his full Ape, and 4 Soap in 
that Caſe twenty-five Years ſhall be taken for the 
full Age; ſhall not that Decree be obſerved. and 
ſtand good-after the Law of Eggl? 
Stud. I fuppoſe it ſhall not. ” Far though le be- 
long to the Church to have the Probate and the 
Execution of Teſtaments made of Goods and Chat- 


tels, except it be in certain Lordſhips and Seignio- 
ries that have them by Preſeription; ak the Church 
may not, as me ſcemeth, determine what ſhall be 


the lawful Age for another Perſon to have the 
Goods, for that belor to the King and his 
Laws to determine. And therefore if it were or- 


dained by a Statute of the Realm, that he ſhould 


not in ſuch Caſe have the Goods till he were of 
the Age of twenty-five Years, _that Statute were 
good, and to be obſerved as well in the ſpiritual Law 


as in the Law of the Realm: and if a Statute. were 


good in that Caſe, then a Decree made thereof is 

not to be obſerved; for the ordering of the Age 
may not be under two ſeveral Powers; and one 
Property of every good Law of Man'is, that the 
Maker 88 not his Authority: And I think 
chat the ſpiritual Judge in that Caſe ought to judge 
the full Age after the Law of the Realm, ſeeing 
that the Matter of the Age concerneth temporal 
Goods. And J ſuppoſe farther, that as the King 
by Authority of his Parliament may ordain that 


all Wills ſhall be void, and that the Goods of 


every Man ſhall be diſpoſed in ſuch Manner as by 
Statute ſhould be affigned, that more ſtronger he 
may appoint at what Age ſuch Wills as be made 
ſhall be performed. 

Do#. Thinkeſt thou then that the King may 


take away the Power of the re that he 
| hall not call Executors to accompt? 4 


da 


. Nee 


es 
then hath His 
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Stud. I 


for he that ma 
withſtanding 
ia that Pai 


Wills of temporal things as 
that Wills: ſhall be made; z and if it may fx do, 
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be hath forfeit 
erefie ana 


| ſome what; n do 
ſeemeth that if it might. be 
all Wills ſhould be void, as is Carl, that then 
it might be enacted, That no Man Would home 
Authority to call none to accompt upon ſuc 
Wills, but ſuch as the Statute ſhall therein appoint, 
do the more, may do the leſs. Not- 
will nothing ſpeak. determinately: | 
that l 
Wills chou 
be void, for I think them right expedient; Buß 
mine Intent is, to prove that the Ca 


t at this Time; ne 1 mean | not 
to make a Statute that a 
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chat Time that he is delivered to them, though 
he be not put in Execution for the Hereſie: But 


bis Lands he ſhall not forfeit except he be dead 
for N he ſhall forfeit them to 
the Lords of the Fee, 'as in Caſe of Felony, ex- 


cept they de holden of the Ordinary, for then the 


King ſhall have the Forfeiture; as it a 2 by 


the Statute made the ſecond Year of . 

- Dofi. Methinketh that, as it belongeth 22 
the Church to determine Hereſies, that ſd it be- 
to the Church to determine what Puniſh- 
ment he ſhall have for his Hereſie, except Death, 
which they may net be Judges in: But if the 
Church decrec that he ſhall therefore forfeit his 


Stud. verily, for they be apo uhe 
belong to Nor Mah of 1 King's Court: 
And think the Ordinary might have ſet no Fine 
upon one impeached of Hereſie, till it was or- 


- ined by the Statute of FI. 4. woe ro ſet a 


Fine in that Caſe, if he ſes Cauſe; and zen the 
King ſhall have that Fine, a5 in the fad Saur 
appeareth, 


cee e e XXX. 
9 Where divers Patrons of an Advewſen, 
and the Church vaideth, the Patrons vary 
in their Prejentments, whether the Biſhop 
| hal e liberty 10 preſent hich of the In- 
ents that he will, or not? 
ogy hers Queſtion is aſked. RE 
ella, in the Title Patronus, the ninth 
Article; and 1 by the better O- 


L er that he preſent whether Clerk he 
: che Maker of the:faid Suns: faith; 


by 
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by che Rigor of the Law, the Biſhop in ſuch Caſe 
may preſent a Stranger, becauſe the Patrons a+ 
gree not. And in the ſame Chapter-Parronys, 
the fifteenth Article, it is ſaid that he muſt be 
preferred that hath the moſt Merits, and hath the 
ok Part of the Patrons: And if the Number be 
equal, that then it is to conſider the Merits of the 
Patron: And if they be of like Merit, then may 
the Biſhop command them to agree, and —_ 
ſent . again: And if they cannot yet agree, 
then the Liberty to preſent is given to the Biſhop: 
to take which he will: And if he may not yet pre- 
ſent without great Trouble, then ſhall the Biſhop 


order the Church in the beſt Manner he can: And 


if he cannot order it, then ſhall he ſuſpend the 
Church, and take away the Relicks, to the Re- 
bukes of the Patrons: And if they will not be ſo 
ordered, then muſt he aſſe help of the Temporalty. 


And in the fifteenth Article of the ſaid Title Pa- 
| tronus, it is aſked, Whether it be expedient in 


ſuch Caſe, that the more Part of the Patrons a- 


gree, having Reſpect to all the Patrons, or that 


it ſuffice. to have the more Part in Compariſon of 


the leſs Part? as thus; There be four Patrons to 
preſent one Clerk: The firſt and ſecond preſent 
one, the third preſenteth another, and the fourth 


another: He that is preſented by two hath not the 
more Part in Compariſon of all the Patrons, for 
they be equal; but he hath the more Part having 


Reſpect to the other Preſentments. To this 


Queſtion it is anſwered, That either the Preſent- 


ment is made of them that be of the College, and 


there is requiſite the more Part having Reſpect to 
all the College; or elſe every Man preſenteth for: 


himſelf as commonly do Lay- men that have the 


Patronage of their Patrimony, and then it ſuf- 
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other Parties. Dein not the Law of England agree 


to: theſe Diverſities? 
"> Stud, No verily. - 


* 


Doc. What Order then ſhall be taken in the 
Law of England, if the Patrons vary in their 


Preſentments? - 
Stud. After the mo of England this order ſhall 
"hs taken: If they be Jointenants or Tenants in 


Common of the atronage, and they vary in Pre- 
ſentment, the Ordinary is not hd rh to admit 
none of their Clerks, neither the more Part nor 
the leſs; and if the ſix Months paſs or they agree, 
then he may preſent by the Lapſe: But he may 
riot preſent within the fix Months, for if he do, 
they may agree and bring a Quar- Tmþe dit againſt 
him, and remove his Clerk, and ſo the * — 
ſhall be a Diſturber. And if the Patrons have 
the Patronage by Deſcent as Coparceners, then is 
the Ordinary bound to admit the Clerk of the 
. . eldeſt Siſter, for the eldeſt ſhall have the Prefer- 
mient in the Law, ifſhe will; and then at the next 
Avoidance the next Siſter ſhall preſent; and ſo 
by turnone Siſter after another, till all the Siſters 
ar their Heirs have preſented, and then the eldeſt 
Siſter ſhall begin again. And this is called a Pre- 
ſenting by Turn, and i it holdeth alway between Co- 


parceners of an Advowſon, except they agree to 


preſent together, or that _— by Compoſi- 
tion to preſent in ſome other Manner; and if t 

do ſo, the Agreement muſt ſtand. - But this muſt 
be always except, that if at the fixſt Avoidance that 
ſhall be after the Death of the Common Anceſtor, 
the King have the Ward of the youngeſt Daugh- 
ter, that then the King by his Prerogative ſhall 
have the Preſentment, and at the next Avoidance 
the eldeſt Siſter, and ſo by turn. And it is to un- 


| * that EF abort Death of the Common 
| | | Anceſtor | 


„ nws96 wot wi, owe A > FEATS 
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Anceſtor - the Church voĩdeth, and the eldeſt 
Liſter preſented together with another of the Siſters, 


and the other Siſters every one in their-own'Name 


or together; that in that Caſe the Ordinary is not 
bound to receive none of their Clerks, . but 

ſuffer the Church to run into the Lapſe, as it i 
ſaid before; for he ſhall not be bound to receive 


the Clerk of the eldeſt Siſter, but where ſhe. pre- 


ſenteth in her own, Name. And in this Caſe 
where the Patrons vary in Preſentment, the 
Church is not properly ſaid Litigiaus, ſo that the 
Ordinary ſhould be bound at his Peril to direct a 
Writ. to enquire de jure Patronatus; for that 
Writ lieth where two preſent by ſeveral Titles, 


but theſe Patrons preſent all in one Title, and 


therefore the Ordinary may ſuffer it to paſs, if 
he will, into the Lapſe. And this Manner of 
Preſentments muſt be . in this Nene in 
Law and Conſcience. 


, oY H A P. XXXI. 
Oi He 1 Time the Patron ſhall have to o pre: 
ſent 10 a DE dag 


Deer. HIS Queſtion i is in. in or = 
gelica, in the Title Ju Patronatus, 


the For Wy Article; and there it is anſwered; 


That if the Patron be a Lay-man, that he ſhall 
have four Months, and if he be a Clerk he ſhall 
have ſix Months. 


Stud. And by the Comman 33 bs ſhall Hank 
ſix Months whether he be a Lay-man or a Clerk. 
And I fee no Reaſon why a Clerk ſhould have 
more - 1 than a Hen but the: ae” 
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Doc. From what Time ſhall n Months 
e ee | 
Sad. That is in divers n after the 
Manner of the Avoidance: For if the Church void 
by Death, Creation or Ceſſion, the fix Months 
ſhall be counted from the Death of the Incum- 
bent, or from the Creation or Ceſſion, whereof 
the Patron ſhall be compelled to take Notice at his 
Peril: And if the Voidance be by Reſignation or 
Deprivation, then the fix Months ſhall begin when 
the Patron hath Knowledge given him by the 
Biſhop of the Reſignation or Deprivation, 
Doc. What if he have e hg the Reſig- 
nation or Deprivation, and not by the Biſhop, 
but by ſome other? Shall not the ſix Months 
then from the Time of that Knowledge? 
Stud. I ſuppoſe that it ſhall not begin all he 
have Knowledge given him by the Biſhop. 
Def. An Union is alſo a Cauſe of Voidance : 
How ſhall the ſix Months be reckoned there ? 
Stud. There can be no Union made but the 
Patrons muſt have Knowledge, and it muſt be 
appointed who ſhall preſent after that Union, that 
is to ſay, one of them or both, either jointly or 
by turn one after another, as the Agreement i is upon 
the Union ; and fith-the Patron is privy to the 
Avoidance, and is not ignorant of it, the ſix 
Months ſhall be accounted from the Agreement. 
Deo. I ſee well, by the Reaſon that thou haſt 
made in this Chapter, That Ignorance ſometime 
excuſeth in the Law of England; for in ſome of 
the ſaid Avoidances, it ſhall excuſe the Patrons, 
as it appeareth by the Reaſons above, and in ſome 
it will net: Wherefore I pray thee ſhew me fome- 
what where Ignorance excuſeth in the Law of 


England, and where not, after thine Opinion. 
| Stud, 


Stud. I will with gogd- will hereafter do as thou 
ſayeſt, if thou put me in Remembrance thereof. 
But I would yet move thee ſomewhat farther in 


ſuch Queſtions as I have moved thee before, — | | 
cerning the Diverſities between the Laws of Eng- 


land and other Laws: For there be many more 
Caſes thereof that, as me ſeemeth, have right 


- great need, for the good Order of Conſcience of 


many Perſons, to be reformed, and to be brought 


into one Opinion, both among Spiritual and Tem- 


poral. As it is in the Caſe where Doctors hold 
Opinion, that the Statute of Lay- men, that re- 
ſtrains Liberty to give Lands to the Church, ſhould 
be void; and they ſay farther, that if it were pro- 
hibit by a Statute that no Gift ſhould be made to 
Foreigners, that yet a Gift made to the Church 
ſhould be good ; for they ſay that the Inferior 
may not take away the Authority 
And this laying is directly againſt the Statutes, 
whereby it 1s prohibit that Lands ſhould- not be 
given into Mortmain. And they ſay alſo that 
Bequeſts and Gifts to' the Church muſt be deter- 
mined after the Law Canon, and not after the 
Laws and Statutes of Lay-men: And ſo they re- 
gard much to whom = Gift is made, whether 
to the Church, or .to make Cauſeways, or to 
common Perſons, and bear more favour in Gifts 
to the Church than to the other. And the Law of 
the Realm beholde:h the Thing that i is given and 
intended, that if the Thing that is given be of 


Lands or Goods, that the Determination thereof 


of Right belongeth in this Realm to the King's 
Laws, whether it be to Spiritual Men or Tem- 


| pang to the Church or to other: And ſo is great 
1 


iviſion in this Behalf, when one preferreth his 
Opinion, and another his, and one this Juriſ- 


_—_— and another that ; and thats as it is to 
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fear, more of Singularity than of Charity.  Where- 
fore it ſeemeth that they that have the greateft | 
Charge over the People, ſpecially to the Health | 
of their Souls, are moſt bound in Conſcience: be- 
fore other to look to this Matter, and to do that 
in them is, in all Charity to have it» refornied, 
not beholding the Temporal Juriſdiction or Spiri- 
tual Juriſdiction, but the Common Wealth and 
Quietneſs of the People: And that undoubtedly 
would ſhortly follow, if this Diviſion were put 
away, which I ſuppoſe verily will not be, but 
that all Men within the Realm, both Spiritual and 
'Temporal be ordered and ruled by one Law in all 
Things Temporal. Notwithſtanding foraſmuch 
as the Purpoſe of this Writing is not to treat 
of this Matter, therefore I will no farther ſpeak 
thereof at this Time. 
Deer. Then I pray thee | Proceed to another 
Queſtion, that thou ſayeſt th ! Mind i is to Os 3 
Stud. I will with age: x 
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1. 5 17 4 "Man be Ercommenged, 1 » = 


may in am Gale Lt Wien HP making 
« Sathifaflion . * * hs 4617 1995161 
. ebRFXAGCH. $903559 7 5 l 15 Las POT 4 
8 the Fam called Sanne Refella, 1 [the Title | 
-fb/olutro guat ta, the ſecond Article, it is ſaid 
chat hel that is Excommunicate for a Wrong If | 
he be able to make Satisfaction, ought. not to be 
aſſoiled, but he do ſatisſie; and that They, offend 
that do aſſoil him, but yet nevertheleſs he is aſr 
failed; and if he be not able to make Amends, 
that he muſt yet be aſſoiled taking a ſufficient 
Gage to ſatisfie if he be able hęreaſter, or ele 
| that he make another to ſatisfie, if he: be able. = 
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And theſe Sayings in many Things bold not in the 


Laws of E ngland. 


| Dat. I pray thee ſhew wherein the Law of : 


4 


the Realm varieth therefrom. 6 i 


Stud. If a Man be Ex communicate in the Spi- | 
ritual Court for Debt, Treſpaſs, or ſuch other 


Things as belong to the King's Crown and to 


| his Royal Dignity, there he ought to be aſſoiled 


without making any Satisfaction, for the Spiritual 
Court exceedeth their Power in that they held 
Plea in thoſe Caſes, and the Party, if he will,, may 
thereupon have a Præmunire facias, as well againſt 


the Party that ſued him as againſt the Judge: And 
therefore in this Caſe they ought in Conſcience to 
make Abſolution without any Satisfaction, for 


they not only offended the Party, in calling him 
to anfwer before them of ſuch Things as belong 
to the Law of the Realm, but alſo the King; for 
he, by Reaſon of ſuch Suits, egy e great Ad- 
vantages by the Reaſon of the 

Judicials, Fines, Amerciaments, and ſuch other 


Things as might grow to him, if Suits had been 
taken in his Courts according to his Laws, And 
according to this ſaying it appeareth in divers · Sta- 


tutes, that if a Man lay violent Hands upon a 


Clerk, and beat him, that for the beating Amends. 


ſhall be made in the King's Court; and for the 
laying of violent Hands upon the Clerk, Amends 
ſhall be made in the Court-chriſtian, And there 
fore if the Judge in the Court- chriſtian would 


award the Party to yield Damages for the beating, 


he did againſt the Statute. But admit that a Man 
be Excommenged for a Thing that the Spiritual 


Court may award the Party to make Satisfaction 


of, as for the not incloſing of the Church-yard, 


or for not apparelling of the Church conveniently; _ 
then I think the Party muſt make Reſtitution, or 
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a ſufficient Caution, if he be able, or he be 
aſſoiled: But if the 5 offer ſufficient Amends, 


and have his Abſolution, and the Judge will not 
make him his Letters of Abſolution, if the Ex- 
commengement be of Record in the King's Court, 
then the King may write unto the Spiritual Judge, 
commanding him that he make the Party his Let- 
ters of Abſolution upon Pain of Contempt: And 
if the ſaid Excommunication be not ws Record in 


. the King's Court, then the in ſuch 


Caſe have his Action againſt the uded Ive Spiritual, | 
for that he would not make him his Letters of Ab- 


ſolution. But if he be not affoiled; or if be be 


not able to make Satisfaction, and n 


en Spiritual will not aſſoil him, what the King's 

do in this Cafe I am ſomewhat in doubt, 
and wil Al not much ſpeak of f at this Time; but 
as I ſuppoſe, he may as well have his Action in 
that Caſe for the — aſſoiling him, as where he 
is affoiled, and that the Judge will not make him 
his Letters of Abfolution. And 1 ſuppoſe the 
fame Law to be, where a Man is accurſed for a 


Thing that the Judge had no Power to accurſe him 
in, ab for Ds reſpaſd, or ſuch other. 


Dost. There he may have other Nemeiies, ans 


| Pratenire fach, or fuch other : And therefore 


. I ſuppole the other Action lieth not for him. 
Kd. The Judge and the Party may be dead, 
"and then no Premunire lieth ; and 12 they 
, were alive, and were condemned in Premunine, 
yet that ſhould not avoid the Excommengement : 
oh there T pen Re _— e won 
be de ns might 
have 2 if dee 8 
e had 9 en 0 
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¶ Whether a Prelate may refuſe a tae | 


T is moved in the faid Sum named Refella, 
J in the Title Alienatio 20. the eleventh Article, 
whether a Prelate may refuſe a Legacy? Wbere- 
in divers Opinions be recited there, which as me- - 
thinketh, had need after the Laws of the Realm 
to be more plainly declared. 

Doscr. I pray thee ſhew me what de Law of 
the Realm will therein, 
Stud. I think that every Prelate and Sovereigh 
that may only ſue and be ſued in his'own Name, 
as Abbots, Priors, and ſuch other, may refuſe 
any Legacy that is made to the Houſe; for the 
Legacy is not perfe& till he to whom it is made 
aſſent to take it: For elſe, if he might not refuſe 
it, he might be compelled to have Lacy, where» 
by he might in ſome Caſe have great Loſs, But 
that if he intend to refuſe, he muſt, as reap | 
his Title by the Legacy falleth, relinquiſh. to take 
the Profits of the Thing bequeathed; for if qne 
take the Profits thereof, be ſhall not after refaſe 
the Legacy; but yet his Succeſſor may, if be 
Ee eng ns. 


Houſe from yielding Damages, or from Arre 


ol Rents, if any ſuch be. . 2 
Remainder as is in Legacy, 8 
Caſe of a Remainder, a 11 "bf a le; as 


moſt men he Freehold e wa6n big by 
the Law, — the Remainder or Deyiſt fallech: 
Vet it is in his liberty to refuſe the taking of the 
Profits, and to refuſe the Remainder, if he will, 


as be might do of a Gift of Lands or Goods. 
For if a Gift be made to a Man that refuſeth to | 
SHI K 4 take 
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wks it, the Gift is void; and if it be made to 
a Man that is abſent, the Gilt taketh no Effect 
in him till he aſſent: No more than if a Man diſ- 
ſeiſe one to another Man's Uſe, he to whoſe Uſe 
the Diſſeiſin i is made, hath nothing in the Land 
ne is no Diſſeiſor, till he agree. And to ſuch 


Diſſeiſins and Gifts an Abbot or Prior may dif- 


agree, as well as another Man. But after ſome 
Men a Biſhop, of a Deviſe or Remainder that is 
made to the Biſhop and to the Dean and Chapter, 
nor a Dean and Chapter of a Deviſe or Remainder 
made to them, ne yet the Maſter of a College, 
of ſuch a Deviſe or Remainder made to him and 
to his Brethren, may not diſagree without the 
Chapter or Brethren: for the Biſhop of ſuch Land 
as he hath with the Dean and Chapter, ne the 
Dean nor Maſter of ſuch Land as they have with 


the Chapter and Brethren, may not anſwer with- 


out the Chapter and Brethren : And therefore 
ſome ſay, that if the Dean or Maſter will refuſe 
or diſclaim in the Lands that they have by the 
Deviſe or Remainder, that Diſclaimer without 
the Chapter or Brethren is void. And therefore 
it is holden in the Law, that if a Biſhop be 
vouched to Warrant, and the Tenant bindeth 
him to the Warranty by Reaſon of a Leaſe made 
to him by the Biſhop, and by the Dean and the 


Chapter, yielding a Rent, that in that Caſs the 


- Biſhop may not diſclaim in the Reverſion without 
the aſſent of the Dean and Chapter: But yet if 
à Reverſfion were granted to a- Dean and a 

Chapter, and the Dean refuſe, the Grant is void. 
And ſo it appeareth that the Dean may refuſe to 
take a Gift or Grant of Lands or Goods, or of 
a Reverſion made to him and to the Chapter; and 


yet he may not diſagree to a Remainder or De- | 


| YOu” And the das th is, becauſe the Remain- 
der 


— 


Teſtator to pay 
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der and Deviſe be caſt * upon him without an 


Aſſent, whereupon neither the Dean or the Gap 
ter by themſelves may in no wiſe diſagree with 
out the Aſſent of the other: But à Gift or 
Grant is not good to them without they both 
aſſent. And in ſuch Gifts, as I ſuppoſe, an 
Infant may diſagree as well as one of full Age: 
But if a Woman covert diſagree to a Gift, and 
the Huſband agree, that Gift is good. 

Def. What if the Lands in that Caſe of a Man 


and his Wife be charged with Dama es, or be 


charged with more Rent than the Land is worth, 
and the Huſband die ; ſhall the Wife be charged |. 
to the Damages or to the Rent: 

Stud, I think nay, if the Wife refuſe the Oc 
cupation of the Ground after her Huſband's death. 
And I think the ſame Law to be, if a Leaſe be 
made to the Huſband and the Wie yielding a 
greater Rent than the Land is worth, that tie 
Wife after the Huſband's death may refuſe the 
Leaſe, to fave her from the Payment of the Rent; 
And ſo may the. Succeſſor of a Abbot. . 

- Dat: An if the Huſband in that Cafe outlive" 


the Wife, and then make Hh BE ors and die, 
Laar way his Executors. in like Life refuſe. the” 
© | 


"Stud, If they have Goods. lfcithr of their” 
the Rent, I think they ma not 
refuſe it: But if they have not. 4 3 ſufficient: 


of 'their Teſtator to pay the 97 85 to the end of ON r 
Term, I think, if thy 1 5 the Occupatio = 
they may by ſpecial Plating a0 e theniſelxes 


of the Rent and the Tac and if they of 27 
they may lightly charge themſelves. of their own. 
Goods. And if a Leaſe be made for: Term, of 
Life," the ef to an Abbot for Term x2 
Life of Fai Site; reſerving a greater Rent than 
K 5 : the: 
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the Land is worth, and after the Tenatit for Term 
of Life dieth; the Abbot may refuſe the Remain- 
der, for the Cauſe before rehearſed :* And in caſe 
that the Abbot aſſent to the Kemainder, whereby 
he is charged to the Rent during the Time that he 
i Abbot, and after he dieth or is depoſed, living 
the faid Jobn at Stile, in that Cafe his Succeſſor 
may diſcharge himſelf, by refuſing the Occupation 
of the Land as is aforefaid. But I think that if 
fach a Remainder were made to a Dean and to 
the Chapter, and the Dean agree without the Aſ- 
ſent of the Chapter, that in that Caſe the Dean 
and the Chapter may afterwards difagree to the 
' Remainder, and that the Act of the Dean with- 
out the Aﬀent of the Chapter ſhall not charge 
the Chapter in that behalf, And thus it appear- 
eth, though the Meaning of the faid Chapter and 
Article in the faid Sum be, that a Prelate may 
not difagree unto a Legacy for hurting of the 
Houſe; yet he may after the Laws of the Realm 
- difagree thereto where it ſhould hurt his Houſe. 
And if in a Precipe quod reddat there be but one 
. Tenant, be he Spiritual or Temporal, and he 
refuſe by of Difchimer, in fuch Caſe where 
he may difclaim by the Law; there the Land 
hall veſt in the Demandant: And if there be two 
Tenants, then it ſhall veſt in his Fellow, if he 
will take the whole Tenancy upon him, or elſe it 
mall veſt in the Demandant. But if an Abbot 
or Layman refufe the taking of the Profits, and 
ſey a ſpecial Cauſe why it ſhould hurt him if he 
do aſſent, and be thereby diſcharged, as is ſaid be- 
fore; in whom the Land ſhalt then veſt it is more 
doubt, whereof T will no farther fpeak at this 
Time. And thus it appeareth by divers of the 
Caſes that be put in this Chapter, that he that is 


in many of theſe Caſes hat may 
by the Law, muſt alſo be oblerved in YM 
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© Whither a Gift mads under e be 


void, if the Sovereign only break the Condition. 


PF Summa Roſella, in the Title Alienatia, the 
twelfth Article, is afked this Queſtion, Whe- 
ther a Gift made under a certain Form may be 
avoided or revoked, becauſe the Prelate or Sove- 
reign only did break the Form? And it is there © 
anſwered, That it may not, for that the Deed 
of the Prelate only ought not to hurt the Church; 
And if thoſe Words (under a /Mamer) be under- 


ſtood of a Gift upon Condition, as they ſcem to 


be, then the ſaid Solution hoſdeth not in this 
Realm neither i in the Law nor Conſcience. 

Def. What is then the Law of England if a 
Man infeoff an Abbot by Deed indented, upon 
Condition that if the Abbot pay not.to the Feoffor 
a certain Sum of Money at fuch a Day, that then 
it Mall be lawful to the Feoffor to re-enter, and 
at that Day the Abbot faileth of his Payments 
may the Feoffor nr n. e HE | 
the Abbot ? 

Stud. Yes verily, for he has no Right to the 
Land but by the ift of the Feoffor, and his Gift 
was conditional; and therefore if the Sonny 5 
be broken, it is lawful by the Law of E 
for the Feoffor to — and to take bs and 


Re-ontay, after the Ltd ods Ridin, — | 


PI the firſt * 'of Seiſin, and all the 
meſnue | 
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the Re- entry. And it forceth little in the Law, 
m whom the Default be that the Condition was 
not performed, whether in the Al bot, or in his 
Covent, or in both, or in any other Perſon what- 
ſoever he be, except it be in the Feoffor himſelf, 


made to an Abbot without Condition, and where 
it is made with Condition: For when it is made 


1 without Condition, the Act of the Abbot only 
. ſhall not by the Common Law diſherit the Houſe, 
i but it be in very few Caſes, But yet upon di- 


1:8 vers Statutes the Sufferance of the Abbot only 
may diſherit the Houſe, as by his Ceſſer, or by 
| levying a Croſs upon a Houſe againſt the Statute 
[ thereof made, in which Cafe the Houſe thereby 

7 - Fhall leeſe the Land: And ſome ſay that by the 
= Common Law upon his Diſclaimer in Avowry a 
Writ of Right of Diſclaimer lieth. But if the 
Gift be upon Condition, it ſtandeth neither with 
Law nor Conſcience that the Abbot ſhould have 
any more perfect or fure Eſtate than was given 

unto him: And therefore as the faid Eſtate was 
made to the Houſe upon Condition, fo that Eſtate 
may be avoided for not performing of the Con- 
dition. And I think verily, that this I have ſaid 
is to be holden in this Realm both in the Law 
and Conſcience, - and that the Decrees of the 
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But if the Lands be given to an Abbot and to his 


certain Alms to poor Men; though. the Intent be 

not in thoſe Caſes fulklled, yet the Feoffor nor 
- his Heir may not re- enter; for he reſerved no 
Re- entry by expreſs Words: Ne in the Words, 

when he faid, to the Intent to find a Lamp, or to 

give Alnu, &c. is implied no Re- entry: 18 BE 
_ © CONOT 


theſne Acts done betweeti'the firſt Feoffment and 


And it is great Diverſity between a clear Gift 


Church to the contrary bind not in this Caſe, 


Covent, to the Intent to ſind a Lamp, or to give 
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Feoffor nor his Heirs ſhall, haye no 7 
ſuch Caſes, unleſs it be within the Caſe of the 
Statute of Maſiminſter the ſecond, {that giveth the 
e ee, £3 rtr wy A110 49 om 
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0 Whether @ Covenant made upon a Gifs, to . 
nn that it ſhall not be aliened, be N 80 


N the ſaid: Sum, called Summa Reſella, the he 

ſaid Title Alienatio, the thirteenth, Article, is 
aſked this Queſtion, Whether a Covenant- made 
upon a Gift to the Church, that it ſhall not be 
aliened, be good? And the ſame Queſtion is 
moved again in the ſaid Summa called Reſella, in 
the Title Conditto, the firſt Article, and in Summa 
Angelica, in the Title Donatio prima, the fifty-firſt 
and fifty-ſecond Articles. And the Intent of 
the Queſtion. there is, Whether notwithſtanding 
that the Condition be good to ſome Alienations, 
whether that yet it be good to reſtrain Alienati- 
ons for the Redemption of them that be in Cap- 
tivity under the Infidels, or for the greater Ad- 
vantage of the Houſe ? And though the better 
Opinion be there, that the Condition may not be 
broken for Redemption of them that be in Cap- 
tivity ; yet it is in manner a whole Opinion that 
it may be ſold for the greater Advantage to the 
Houſe : .For it is faid there, that it may not be 


441 


taken but that the Intent of the Giver was ſo; 


and therefore they call the Condition that prohi- 
biteth it to be ſold Canditio turpis, that is to ſay, 
2 vile Condition: Wherefore they regard. it not. 

But verily, as J take it, if a Condition may re- 
ſtrain any manner of Alienations, then it ſhall as 
well reſtrain Alienations for the two Cauſes 25 


CHAPTER. 229. _ 
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- fore- rehearſed, as; for any other Cauſes : And 


e e e ed, 


' though 
and after the Law of the Realm, that upon Gifts 


to the Church Alienation is reſtrained ; yet I 
ſhall touch one Reaſon that is made to the con- 


trary, that is this. There is a clear Ground in 


the Law, that if a Feoffment be made to a com- 


mon Perſon in Fee, upon Condition that the 


NS W 


: / 


1 
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Feoffee ſhall not alien to no Man; that Condition 
is void, becauſe it is contrary to the Eſtate of 
2 Fee-fimple, to bind him that hath the Eſtate 
that he ſhould-not alien if he lift, And ſome ſay 
that an Abbot that hath Land to him and to his 
Succeſſors hath as high and as perfect a Fee - ſimple 
as hath a Lay-man that hath Land to him and to 
his Heirs; 1 that it is as 
well againſt the Law of the Realm to prohibit 
that the Abbot ſhall not alien, as it · is to prohibit 
a Lay-man thereof. And though it be therein 
rr 
yet methinketh there is a great Diverſity between 

the Caſes concerning their Alienations. For when 
Lands be given in Fee-ſimple to a common Per- 
fon, the Intent of the Law is that the Feoffee 
ſhall have Power to alien, and if he do alien, it 
is not againft the Intent of the Law, ne yet againſt 
the Intent of the Feoffor ; but when Lands be 
given to an Abbot and to his Succeſſors, the In- 
tent of the Law is, and alfo of the Giver, — it 
is to prefume) that it ſhould remain in the | 
forever ; and therefore it is called Mort main, that 
is to bee as who faith, that it ſhall 
abide there alway as dead to the Houſe, 


— I fuppoſe, the Taw wi fe 7 


that Condition to be good, that is made to re- 


train that ſuch Mortmain ſhould not be aliened; 


to 
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to be made upon a Feoffment made in F 
toa Man and to his Heirs: For that n 
high, the moſt free, and the moſt pure Eſtate that is 


in the Law. But the Lad ſufſereth ſuch a Con- 


dition to be made upon a Gift in tail, becauſe the 
Statute prohibiteth that no Alienation ſnhould be 
made thereof. And then, as the Law ſuffereth 
ſuch a Condition upon a Gift in Mortmain, that 
is to ſay, that it ſhall not be aliened, to be good; 
ſo it judgeth the Condition alſo according to the 
Words: That is to ſay, if the Condition be ge- 
neral, that they ſhall not alien to no Man, as this 


Caſe is, that it ſhall be taken generally according 


to the Words, and it ſhall not be taken that the 


Intent af the Giver um ocherwaſe than the \egc< 
in his Gift: Though percaſe if he were - 


alive himſelf, and the Queſtion wefe aſked him, 
whether he would be contented it ſhould be alien- 
ed for the faid two Cauſes or not, he would ſay 
yea; but when he is dead no Mankhath Authority 


to interpret his Gift otherwiſe than the Law ſuf- 
fereth, nor otherwiſe than the Words of the Gift 


be. And if the Condition be ſpecial, that is to 


fay, that the Land ſhall not be aliened to ſuch a 


or ſuch a Man, then the Condition ſhall be 


taken according to the Words, and then they may > 


be aliened as for that Condition to any other but 


to them to whom it is expreſly prohibited that 


the Land ſhould not be aliened to. And if the 
Lands in that Caſe be aliened to one that is not 
excepted in the Condition, then he may alien the 


Land to him that is firſt excepted . break 
ing of the Condition; for Conditions be taken 
ſtrictly in the Law, and without Equity. And 
thus methihketh, that becauſe the ſaid Condition | 
is general, and reſtraiineth all Alienations, that it 4 
r 1 
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© Realm, ne yet by Conſcience, no more 8 
flaid two Cauſes, then it may for any other Cauſe. 
And this Caſe muſt of Neceſſity be judged after 
the Rules and Grounds of the 1 
F er een 83 a mec, 3 
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C If the Patron preſent not within fix Months, 
53 4 who foall proſe 1. 8 | 


N the HEM Guy called. 2 Reſell, in the 
Title Beneficium, in principio, it is aſked, If 
the Patron preſent not within ſix Months, who 
ſhall preſent, and within what Time the Pre- 
fentment muſt be made? And it is anſwered there, 
that if the Patron preſent not within fix Months, 
that the Chapter ſhall have ſix Months to preſent; 
and if the Chapter preſent not within ſix Months, 
that then the Biſhop ſhall have other ſix Months; 
and if he be negligent, then the Metropolitan ſhall 
have other ſix Months; and if he preſent not, 
then the Preſentment is devoulte to the Patriarch; 
and if the Metropolitan have no Superior under the 
Pope; then the Preſentment is devoulte to the Pope. 
And iſo, as it is ſaid there, the Arehbiſnop ſhall 
ſupply the Negligence of the Biſhop, if he be not 
exempt; and: if he be exempt, the Preſentment 
immediately ſhall fall from the | Biſhop. to the 
pe. And, tas :i1:: ſuppoſe, eee ee 
hold not in the Laws of the Realm 
Doc. Then; I pray thee, ſhew me who'ſhall | 
e eee, by the Laws of the Realm, eee 
preſent within ſix Months. + 9fts. --: 
| erm Ten for Default of the . the Bi. 
op ſhall preſent, unleſs the King be Patron 
and if the Baer preſea not within fax * 
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then the Metropolitan ſhalt preſent, Whether S 
Piſhop be exempt or not: and if the Metrepo“ 
litan preſent not within the Time limited by the 
Law, then there be divers Opinions who ſhalt 
preſent, for ſome ſay the Pope ſhall preſent, as it 
is ſaid before, and ſome ſay the King ſhall preſent. 

Dot. What Reaſon make they that ſay the 
King ſhould preſent i in that Caſe? - 

Stud. This is their Reaſon ; they ſay that the 
King is Patron paramount of all the Benefices | 
within the Realm. And they ſay farther, that 


' the King and his Progenitors, Kings of England, 3 
without Time of Mind, have had Authority to 
determine the Right of Patronages in this Realm 


in their own Courts, and are bound to ſee their 
Subjects have Right in that Behalf. within the 


' Realm, and that in that Caſe from him lieth no 


Appeal. And then they ſay, that if the Pepe in 
this Caſe ſhould preſent, that then the King 
ſt.ould not only leeſe his Patronage paramount, 
but alſo that he ſhould not n. be able to 
do Right to his Subjects. bet 
Det. In what Caſe were that? ; 
Stud, It is in this Caſe : The Las f 


Reatn' i is, That if a Benefice fall void, then the 


Patron ſhall preſent within ſix Months; and if 
he do not, that then the Ordinary ſhall preſent 3 
But yet the Law is farther in this Caſe, that if 
the Patron preſent before the Ordinary put in 
his Clerk, that then the Patron of Right ſhall 


enjoy his Preſentment; and fo it is though hs 


Time ſhould fall after to the Metropolitan, or t 
the Pope. And if the e ſhould fall 
to the Pope, then though the Advowſon abode; 
ſtill void, ſo that the Patron might of Right pre- 


ſent, yet the Patron ſhould not know to whony 
he ſhould preſent, unleſs he ſhould go to the 


Pope, 
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Pope, and fo he ſhould fail of Right within the 
Realm. And if percaſe he went to the Pope, 
and preſented an able Clerk unto him, and yet 
his Clerk were refuſed, and another put in at the 
Collation of the Pope, or at the Preſentment of 
a Stranger; yet the Patron could have no Re- 


Incumbent might abide ſtill out of the Realm. 
And' therefore the Law will ſuffer no Title in 
1 this Caſe to fall to the Pope. And they ſay, that 
1 > for a like Reaſon it is, that the Law of the Realm 

will not allow an Excommengement that is cer- 


1 tified into the King's Court under the Pope's 


i Bulls: For if the Party offered ſufficient Amends, 
i and yet could not obtain his Letters of Abſolu- 
* tion, the King ſhould not know to whom to 
1 write for the Letters of Abſolution, and the Party 
 - _ eould-not have Right; and that the Law will in 
no wiſe ſuffer. ws e 
Dec. The Patron in that ay preſent 
to the Ordinary, as long as che Church is void; 
and if the Ordinary accept him not, the Patron 
may have his Remedy againſt him within this 
Realm, Zut if the Pope will put in an Incum- 


=” the Preſentment, as me ſeemeth, before 
Time, he hath loſt his Power as to the Preſent- 
ment, ſpecially if the Collation be devolute to the 
Pope. And alſo when the Preſentment is in the 
Metropolitan, he ſhall put in the Clerk himſelf, 
and not the Ordinary. And ſo there is no De- 


Clerk of the Patron, if his Time be paſt; and ſo 
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medy for the Wrong within the Realm, for the 


bent'before the Patron preſent, it is Reaſon that 


fault in the Ordinary, though he preſent not the 
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Dot. Though the Incumbent abide ſtill out of 
the Realm, yet may. a Quure Impedit lie againſt 
him within the Realm: And if the Incumbent 
make Default upon the Diſtreſs, and appear not 
to ſhew his Title, -then the Fatto ſnall have a 
Writ to the Biſhop according to the Statute, and 
ſo is not without Remedy. 

Stud. But in this Caſe. he cannot be ſummon- 
ed, attached, nor diſtrained, within the Realm. 

— Det, He may be ſummoned by the Church, 

Tenant "may in a Writ of Right of A4. 

vowſon. 

Stud. There the Advowſon is in ed 
here the Preſentment is only in Debate; and ſo 
he cannot be ſummoned by the Church here, no 
more than if it were in a rit of Annuity, and 
there the common Return is, gued Cleritus eff be- 


neficiatus, non Beben Laicum feed” ubi poteft funs- 


moneri, And though he might be ſummoned in 
the Church, yet he might neither be attached nor 

diſtrained there; and ſo the Patron mould be 
without 

Duc. And if he were without Remedy; he 
ſhould yet be in as good Caſe as he ſhould” be If 
the King ſhould preſent: For if the Title ſhould 
be given to the King, the Patron had loft his 
Preſentment clearly for the Time, though the 
Church abide ſtill void. For I have heard ſay, 
that in ſuch' Preſentments no Time after 
R runneth unto the King. 
Stud. That is true, but there the Prefencaipiſe 


| ſhould: be taken from kim by Right und by the 
Law. and here! it ſhould be taken from him a- 


the Law, and there as the Law could not 
help him; and that the Law will not ſuffer. 
- Def,” Vet methinketh alway that the Title 'of 


N wan, 
the 


1 K 
- 1 
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the Church, and not by tbe Temporal Law: 


pom! Law will in it, as me ſeemeth. | - 
Stud. In ſuch Countries. where the Pope hath 
Power to determine the Right of temporal Things, 
I think it is as thou ſayeſt ; but in this Realm it 
is not ſo, And the Right of Preſentment is a 
temporal thing, and a temporal Inheritance: And 
therefore I think it belongeth to the King's Law 
to determine, and-alſo to make Laws who ſhall 
preſent after ſx Months, as well as before, ſo 
that the Title of Examination of Ability or Non- 


that is to ſay, then it ſhall be judged r 
Laws when a Bencfice ſhall be ſaid void, and 
when not, and not by the Law of the Church: 

As when a Parſon is made a Biſhop, or accepteth 
another.Benefice without a Licence, or reſigneth, 
or is deprived; in theſe Caſes the Common Law 
faith, that the Benefice is void, and fo. they 
ſhould -be, though a Law were made by the 
Church to the contrary. - - And ſo if the Pope 


ſhould be by the Law of the Realm. - And-I 
have: not ſeen ne heard that the Law of the 
Realm hath given any Title to the Pope to de- 
termine any Temporal Thing that may be law- 
ſully determined by the King's Court. 

It ſeemeth by that Reaſon that thou haſt 
made now, that thou preferreſt the King's Au- 
thority in Preſentments before the Pope s; and 
that methinketh ſhould not ſtand with! the Law 
G * ſith the Pope is the Vicar-general under 

Stud. That I have aid proveth not that for 
Ws, 3 Prefſerment in Preſentments he is 
8 to 


And 3 it forceth but little what the Tem- | 


ability be not thereby taken from the Ordinary. 
And in like wiſe it is of Avoidance of Benefices, 


mould have any Title in this Caſe to preſent, it 


Parſon that is preſented, for if the Preſentee be 
able, it ſufficeth to the diſcharge of the Ordinary 
by whomſoever he be preſented, and that Authos 
rity is not denied by the Law of the Realm to be- 
long alway to the Spiritual Juriſdiftion, But my 
Meaning is,. that as to the Right of Preſentments, 
and to determine who ought. to preſent, and who 
not, and at what, Time, and when the Church 
ſhall be Suge to be void, and when not, belong 
to the King and to his Laws: Or elſe it were a 
Thing in vain for him to hold Plea of Advowſons, 
or to determine the Right of Patronage in his 
own Courts, and not to have Authority to deter- 
mine the Right thereof, and thoſe Claims ſeem- 
eth not to be againſt the Law of God. And ſo 
me ſeemeth in this Caſe the Preſentment is given 
the Rds ĩ˙· E 
Def, And if the King ſhould have Right to 
preſent, then might the Church happen to con- 
tinue void for ever: For as we have faid before, 
no Time runneth to the King in ſuch Preſent- 
Mment. - vim N . 30805 ee 
Stad. If any ſuch Caſe: happen, if the Ki 
preſent not, then may the Ordihary ſet in a Der 
puty to ſerye the Cure, as he may do when neg. 
ligence is in other Patrons: that may preſent; and 
do not; and alſo it cannot be thought that the 
King, which hath the Rule and Governance over 


the People, not only of their Bodies, but alſo of 


theit Souls, will hurt his Conſcience, and ſuffer 
a Benefice continually: to ſtand without à Ourate 
ne more than he doth in Advowſohs that be of 
his on Preſentment. 1 1! 4 Nieten 8 | 
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| 4 Whether the Preſentment and Callation 4 all 


_ Benefices and Dignities, voiding at Tae 
elner 9 to the Pope. 


N 157 fame Sum called Summa Reſell 1 iche 
Title 1 7. mum, in the thirteenth Ar- 
id Benefices, Dignities and 
Farſonages voiding in the Court of Rome may 
Not be given but by the Pope; and likewiſe of 
the Pope's Seryants, and of other that come and 
go from the Court, if they die in Places nigh to 
the Court within two Days journey, all theſe 
belong to the Pope: But if the Pope preſent not 
within a Month, then after the Month they to 


whom it belongeth to preſent, may preſent by 


themſelves only, or by their Vicar-general, if 
they be in far Parts: And theſe Sayings hold 
not in the Laws of the Realm, 

"Do, What is the Cauſe that they hold not in 
this Realm as well as in all other Realms? 
Stud. One Cauſe is this: The King in this 
Realm, according to the Ancient Right of his 
Crown, of all his Advowſons that be of his 


Patronage ought to preſent, and in like wiſe other 


Patrons of Benefices of their Preſentment : And 


the Pleas of the Right of Preſentments of Bene- 


fices within this Realm belong to the King and 


his Crown. And theſe Titles cannot be taken 
from the King and his Subjects but by their Aſ- 


ſent; and the Law that is made therein to put- 
away the Title bindeth not in this Realm. And 


cover that, before the Statute of 25 Ed. 3: _ 
was a great Inconvenience and Miſchief b 


- fon * divers Proviſions and Reſervations tar te 
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WS Pope made to the Benefices in this Realm, con- 
I dary to the old Right of the King and other Pa- 
# of a ons in this Realm, as well to the Archbiſhop- 
Rome ricks, Biſhopricks, Deanries and Abbies, as to 
other Dignities and Benefices of the Church, And 
many Times Aliens thereby had Benefices with- 
in the Realm that underſtood not the EN 
Tongue, ſo that they could not counſel ne comfort 
the People when need required; and by that Oc- 
caſion great Riches was conveyed out of the Realm. 
Wherefore, to avoid ſuch Inconveniencies, it was 
ordained by the ſaid Statute, that all Patrons, 
as well Spiritual as Temporal, - ſhould have the 
Preſentments freely: And in Caſe the Collation 
or Proviſion were made by the Pope in diſtur- 
3 bance of any Spiritual Perſon, that then for that 
e Time the King ſhould haue che Preſentment; and 
l. tk it were in Diſturbance of any Lay Patron, 
bold then if the Patron preſented not within the Half- 
ear after ſuch Voidance, nor the Biſhop of the 
I Place within a Month after the Half-year, that 
2 then the King ſhould have alfo the Preſentment, 
this and that the King ſhould have the Profits of the 
* bi Benefices ſo occupied by Proviſion, except Abbies 
TY and Priories, and other Houſes that have College 
e and Covent, and there the College and Covent 
and © have the Profits. And becauſe the Statute is 
ba general, and excepteth no ſuch Benefices as ſhall 
0p void in the Court of Nome, or in ſuch other 
__ Place as before appeareth, therefore they be taken 
AC. to be within the Provifion of the faid Statute, 
as well as 'the Benefices that void within the 
Realm: And all Proviſors and Executors of the 
faid Collations and Proviſions, and all their At- 


. tornies, Notaries and Maintainers, ſhall be out 
he of che Protection of the King, and ſhall 6 
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CE nia: the execu- 
ting of Beneſices voiding wichin the Realm. 
Doc. But I cannot ſee: how the ſaid Statute 
may ſtand with Conſcience, that ſo far reſtrained 
the Pope of his Liberty, which, as me ſeemeth, 
he ought in this Caſe of Right to have. 
Stud. Becauſe (as I ſuppoſe) that Patrons toon 
of Right to have their Preſentments under ſuch 
manner as they claim them in this Realm, as I 
have ſaid — and as in the rc 
Chapter of this Book appeareth more at large. 
And alſo foraſmuch! as it appeareth evidently, 
that great Inconvenierice followed upon the ſaid 
Proviſions, and that the ſaid Statute was made to 
avoid the ſame, which ſith that Time hath been 
ſuffered the Pope, and bath been alway uſed in 


this "Real m without Reſiſtance, it ſeemeth that 
2 ſaid — ſhould rr . . * 
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| q Is "Hauſe by Ghance fall agen a Horſs that 


is borrowed, who ſpall bear the Loſs? 


Tx the faid Sum, called Fed Roſella, the ſaid 


Title Caſus fartuitus, in the Beginning, is put 
this Caſe: If a Man lend another a Horſe, which 


is called there a Depofitum, and a Houſe by chance 


falleth upon the Horſe, whether: in that Caſe he 
ſhall anſwer for the Horſe? And it is anſwered 
there, that if the: Houſe were like to fall; that 
then it cannot be taken as àa Chance, but as the 


Default of him that had the Horſe ae to him: 


But if the Houſe, were ſtrong, and of likelihood 


and by common Preſumption in no Danger of 


* _ that. it fell by ſudden On n 
uc 


— 


INT. 


a Chance, and he that had the keeping of the 


Horſe - ſhall be diſcharged. And though this 


Diverſity agreeth with the Laws of the Realm, 
yet for the more plainer Declaration thereof, 
and for the more like Caſes and Chances that 
may happen to goods, that a Man, hath in his 
keeping that be not his own, I ſhall add a little 
more thereto that ſhall be ſome what neceſſary, as 


methinketh, to the ordering of Conſcience. Firſt . 
| a Man may have of another by way of Loan or. 
Borrowing Money, Corn, Wine, and ſuch other ; 


Things, where the ſame Thing cannot be delivered 


if it be occupied, but another Thing of like Na- 
ture and like Value muſt be delivered for it; and 


ſuch Things be that they be lent to, may by force of 
the Loan uſe as his own, and therefore if they 


periſh, it is at his Jeopardy ; and this is moſt pro- 
| perly called a Loan. Alſo a Man may lend to a- 


nother a Horſe, an Ox, a Cart, or ſuch other 


Things as may be delivered again, and they by 


Force of that Loan may be uſed and occupied 


reaſonably in ſuch Manner as they were borrowed 
for, or as it was agreed at the Time of the Loan 


that they. ſhould be occupied: And if ſuch Things 
be occupied otherwiſe than according to the Intent 
of the Loan, and in that Occupation they periſh, 


in what wiſe ſoever they periſh, ſo it be not in 


Default of the Owner, he that borrowed' them 
ſhall be charged therewith in Law and Conſci- 


, ence: And if he that borrowed them occupy them 
in ſuch Manner as were lent for, and in that 
in Default of him that 
they were lent to, then he ſhall anſwer for them; 


Occupation they peri 


and if they periſh not through his Default, then 


he that owneth them ſhall bear the Loſs. Alſo if 


a Man have Goods to * to a certain Day, for 
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ſuch other Caſualty, that then it ſhall be taken as 


4 
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Mn@'charged cov mor. charged, after a8 Default or 

no Defmilt ſhall be in him, as mt: | 
And o it is if he have nothing for the keeping, 
—— or keeping; and make a Pro- 


4 


do 

tb , 
= 

f. 


_ 


de wilful and his own —— 
or a naked Promiſe, w AT AE 
no Action lieth. Alſo if a Man fa. Goods of 
another, if they be after hurt or loſt by wilful 
Negli he ſhall be charged to the — 
But if they be loſt by other Caſualty, as if ti 
laid in a Houſe that by Chance is burned, or if he 
deliver them to another to keep, that runneth 2- 

way with them, think he be diſcharged. And 
theſe Diverſities hold moſt commonly upon Pledges, 
or where a Man hireth Goods of his Neighbour to 
a certain Day for certain Money. And many 
other Diverſities be in the Law of the Realm, 
what ſhall be to the Jeopardy of the one, and what 
of the other, which I will not ſpeak of at this 
Time. And by this it may appear, that it is 
commonly holden in the Laws of England, if a 
Common Carrier go by the W _ s that be danger 
ous for robbing, or drive by — — 
inconvenient Time, and be robbed; or if he over- 
charge a Horſe whereby he falleth into the Water, 
or otherwiſe, ſo that the Stuff is hurt or impaired; 
that he ſhall ſtand charged for his Miſdemeanor: 
And if he would percaſe refuſe to carry it, unleſs 
"Promiſe were made unto him that he ſhall not be 
charged for no Miſdemeanor that ſhould be in him, 


the Promiſe were void, 1 were againſt 3 
an 


i 
th 


l aſked this. 0 


his on Perſon.” 
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= e ee Diverſities 
Sag kes Laws und he Conch For - 
if any Statute were made therein, I think werily 


more Doubts and Queſtions would ariſe upon the 


Statute;' than doth now when they be only argued 
ae Joe weed 1 8181 
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If @ Prieft-hove' þ Goods 2 
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make a Wall of them, ſpecially when a Man be- 


hs Money for; to have Maſſes ſaid for him. 


And the like Law is of ſuch Things. as a Clerk | 
vinneth by the Reaſon-of an Office: For it is faid 


there, that ſuch Things come to him by Reaſon of 

Which Sayir Lee 
with the Law of the Realm. ut .foraſmuch as 
the” ſaid Article, and in Ä other _ Places of 
the taid Chapter, and in divers other Chapters of 
the ſaid Sum, is put great Diverſity between ſuch 
Goods as a Clerk hath by Reaſon of his Church, 
and ſuch Goods as he hath by Reaſon of his Perſon; 
and that he muſt diſpoſe ſuch Goods as he hath by 
Reaſon of his Church in ſuch Manner as is ap- 
pointed by the Law of 'L Church, ſo that he may - 
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not diſpoſe them. ſo liberally as he may the Goods 
cat come by Reaſon of his own Perſon: There- 
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fore I ſhall a little touch what Spiritual Men may 
do with their Goods after the Law of the Realm. 

'  Firft, a Biſhop, of ſuch Goods as he hath with 
the Dean and Chapter, he may neither make 
Gift nor Bequeſt; but of ſuch Goods as he hath of 
His own by Reaſon of his Church, or of the Gift 
of his Anceſtors, or of any other, or of his Patri- 
mony, he may both make Gifts and Bequeſts law- 
fully. And an Abbot of the Goods of his Church 
may make a Giſt, and that Gift is good as to the 
Law: But what it is in Conſcience, that is after 
the Cauſe and Intent and Quality of the Gift. For 
if it be fo much that it notably hurteth the Houſe 
or the Covent, or if he give away the Books or the 
Chalices, or ſuch other Things as belong to the 
Service of God, he offendeth in Conſcience; and 
yet he is not puniſhable in the Law, ne yet by Sulpœ- 
——ä— Men, ne in none other wiſe but by 
of che Church, as a Waſter of the Goods 


Monaſtery. But nevertheleſs, I will, not 


fully hold that Opinion, as to that that belongeth 
negeſſarily to the Service af God, whether: any 

Remedie lie againſt him or not, but remit . it to the 
Judgment of other. And of a Dean and Chap- 
ter, and a Maſter and Brethren, of Goods that 
they have to themſelves, and alſo of Goods. that 


they have with the Chapter and Brethren the 


ſame Diverſity holdeth, as appearethi befure of 


Biſhop and the Dean and Chapter; except that in 


the Qnſe of a Maſter and Brethren the Goods ſhall 
be oidened as ſhall be aſſigned by the Foundation. 
Arid morebver, of a Parſon of a Church, Vicar, 
or Chauntry-Prieſt, or ſuch other, all ſueh Goods 
as they haue, as well ſuch as they have by Reaſon 

— axthat 


b they 


on APTERAXMT. "Us 


they have by Reaſon of their own Perſon they 
may lawfully give and bequeath where they wilt 


after the Common Law; And if they diſpoſe Part 
among the Pariſhioners, and Part to the building 
of Churches, or give Part to the Ordinary, or to- 
paor Men, or in ſuch other Manner, as it is ap- 
pointed by the Law of the Church, they offend 
not therein, unleſs they think themſelves: boun- 
den thereto by Duty, and by Authority of the 
Law of the Church, not regarding the King's 
Laws; for if they do ſo, it ſeemeth they reſiſt the 
Ordinance of God, which hath given Power to 
Princes to make Laws. But there, as the Pope 
hath Sovereignty in Temporal Things as he hath- 
in Spiritual Things, there ſome ſay that the Goods 
of Prieſts muſt in Conſcience be diſpoſed as is con-: 
tained in the ſaid Sum. But that holdeth not in 
this Realm: For the Goods of Spiritual Men be 
Temporal in what Manner ſoever they come to 
them, and muſt be ordered after the Temporal 
Law, as the Goods of the Temporal Men muſt be. 
Howbeit, if there were a Statute made in this Caſe 
of like Effect in many Points as the Law of the 
Church is, T think it were a right 8 and a 
N Statute,” | 


CHAP. XL. 


¶ N vo ſhall ſucceed a Clerk that dieth Inteſtate > 


N the faid Sum, called Nyſella, in the Chapter 
Clericus quartus, the ſeventh Article, is aſked 


this Queſtion,” Who ſhall ſucceed to a Clerk that 
dieth inteſtate? And it is anſwered, That in Goods 
gotten by Reaſon of the Church the Church ſhall 


ſucceed; but in other Goods. his. Kinſmen ſhall. 
ſucceed after the Order of the Law, and if there 
be no a then the Church ſhall ſucceed. 
1 L 3 And 
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And it is Rid farther, That Goods o gotten by 2 
Canon Secular by Reaſon « 'of his Church or Pre- 
bent ſhalf not go to his Stccefſorvin the Prebend, 
dat to. the Chaprer,” But where one that is bene- 
feed is not of the Congregation; but he hath a 
Benefice clearly feparate, as if he be a Parſon of a 
Parih- Church, or is a Preſident, or an Archdea- 
con not beneficed by the Chapter, then the Goods 
gotten by Reaſon of his Benefice ſhall go to his 
Succeffor, and not to the Chapter. And none of 
theſe Sayings bold Place in the Laus of | England. 
Dor. What is then the Law, if a Parſon;of a 
Cburch of 2 Vicar in the Country die Inteſtate, 
or if à Canon Secular be alſo a Parſon, and have 
Gocts by Reafon thereof, and alſo by a Prebend 
that he hath in a Cathedral Church, and he die In- 

teſtate, who ſhalt have bis Goods??? 
_ Stag. At the Common Law the O in 
al theſe Caſes may adminiſter the Goods, and after 
he muſt commit Adminiſtration to the next faith- 
r that is dead Inteſtate that will 
defixe it, as he is bound to do where Lay-men 
t have Goods die Inteſtate. And if Man 
14 Adminiftratiod, thetr the 
== and ſee the Debts payed; and he 
uſt beware that he pa the Debts in fuch Or- 
the Common Law: For if 


woe le before an Ob- 
1 upon fe Opened the Dive 
> Genen &f his on if 1thets 


gods ſufficient 6f him that died inteſtate] 
it be ſuffeted in 
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more, hy that is faid before in the laſt Chapter 
it appeareth, that if a er Goods of 
his Fatrimony, or 2 Maſter: of a, College, or a, 
Dean, of Goods that they have of their own. only. 
to themſelves, die In that the, Ordinary | 
ſhall commit adminiſtration thereof, as beſore apr 
eth; and if they make Executors, then the 
xecutors ſhall have the. Miniſtration thereof. 
But the Heirs nor the Kinſmen, by that Reaſon 
_ that they be. Heirs or of, Kin to him that is 
daſed, ſhall have no meddling with his Goods, 
e where 
the Heirs ſhall- have their Lons, or where the 
Children (the Debts and Legacies paid) ſhall have 
a reaſonable Part e Fs TO ware 


ib! \C H A P. IE 


Va lun be outlawed ef Felony, 3 
ſtainted for Murther or Felony,.:on that 64.08 


Aſciſmus, may be Aain by every Strangen. 
Dar. T appeareth in the ſaid Sum, called Fun⸗ 


; ma Angelica, in the twenty-firſt Chapter 
2 that Title of Aſeiſmus, the ſecond Para 2 5 mm 
— he is an Aſiſius that will ſlay Men for Money 
at the Inſtance of every, Man that will move hit 

to it; and ſuch a Man may lawfully be Main no 105 

only by the Judge, but by every ge] Perfon 
But it is ſaid. there in the fourth, P rok 
he muſt firſt be. judged by the Law as an 5 85 
ere he may be Hain, or. his Goods ſei 
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tua. In the Law of the Realm, there is no 
duch Law, that a Man ſhall be judged as an 4 


reis; ne if a man de in full Purpoſe; for a certain 


dum of Money that he hath received; to ſlay a Man, 
yet it is no Felony ne Murther in the Law till he 
hath done the Act: For Intent of Felony nor Mur- 
ther is not puniſhable by the Common Law of the 
Realm, though it be deadly Sin before God; but 
im Treaſon, or in fome other particular Cafes, by 
Statuts that Intent may be puniſhed, And though 
A Man in ſuch Caſe killa Man for Money, yet 
he ſhall not be attainted that he is an Aſciſmus; 
for, as it is ſaid before, there is no ſuch Term of 
Aſciſmus in the Law of the Realm: But he ſhall 
in fuch Cafe be arraigned upon the Murther, and 
if he confeſs it, or plead that he is not guilty, and 
is found guilty by twelve Men, be ſhall ' have 
Judgment of Life, and of Member, and ſhall for- 
feit his Lands and Goods. And like Law is of 
an Appeal brought of the Murther; if he ſtand 
dumb and will not anſwer to the Murther, he 
ſhall be attainted of the Murther, and ſhall forfeit 
Life, Lands and Goods. But if he be arraigned 
of the Murther upon an Indictment at the King's 
Suit, and thereupon ſtandeth dumb, and will not 
anſwer; there he ſhall not be attainted of the 
Murther, but he ſhall have Paine fort and dure, 
that is to ſay, he ſhall be preſſed to Death, and 
he ſhall there forfeit his Goods and not his Lands. 
But in none of theſe Caſes, that is to fay, though 
a Man be outlawed for Murther or Felony, or 
be abjured, or that he be otherwiſe attainted; yet 
it is not lawful for any Man to murther him, or 
Nay him, ne to put him in Execution, but by 
Authority of the King's Laws. Inſomuch that if 
a Man be adjudged to have Paine fort and dure, 
and the Officer beheadeth him, or on the mo 
8 L * N W. 


eulen Man ſeull be bunden he th 8 
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wiſe putteth him to Paine fort and dure, where he 
ſhould behead him, he offendeth the Lave. And 
if an Officer which hath Authority to put a Man 
to. Death may not put him to Death. but accord- 

ing to the Judgment, then methinketh it ſhould 
follow that, more ſtronger, a Stranger- may not 


put ſuch, a Man to Death of his own Authority 


without Commandment of the Law. But if the 
Judgment be that he ſhall be hanged in Chains, 
and the Officer hangeth him in other things, and 
not in Chains, I ſuppoſe he is not guilty of his 
Death. But ſome ſay he ſhall there make a Fine 

to the King, —— he hath not followed the 
Words of the Judgment, 

Alſo if a Man that is no Officer would 3 
a Man that is outlawed, abjured, or attainted of 
Murther or Felony, as is aforeſaid, and he diſ- 
obeyeth the pat" and by Reaſon of the Diſo- 


bedience he is Dain; 3. I ſuppoſe the other ſhall. not 


be impeached for his Death; for it is lawful-unto- 
every. Man: to take ſuch Perſons, and to bring them. 
forth that they may be ordered according to the 
Law. But if a Capias be dixected unto the She-- 


riff to take a Man in an Action of Debt or Treſ⸗ 


paſs, there no Man may take the Man, but he have 
Authority from the Sheriff: And if any Man at- 
tempt o of hip own Authority to take him, and he 

reſiſteth, and in the reſiſting is ſlain, Wee 0 20 


have taken him is guilty of 0 Death... 


5 Cy 
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5 a Offence of” his Servant of” Officer. 1 2 


IN Sum, called "Summa Higelicas in: the 


Title. PW fourth Paragraph, is aſted this 


Queltion. Whether A 3 * 1 — 


3 


Drarocve'n 


7 Fouthold? Ant ir is aſd” there,” that' de f . 
when, the Hoitſhot# off<ndeth' in an Office o 

try "that the Mater is che chief Officet of, 190 
the Work and the Profit of the Houffeld: 
Bi Thalf de his Default that he would chufe 


[SME for he ought to appoint honeſt 
El 


ons. © But it is fad there, that it is to — 1 
| tod eivilly, and not criminally, wher 
KL laid there, he that is a Governour is ** 

the Offence of his Officers; and that the ſame 

is to be holden of a Captain, that he fhall be bound 
for he Offence of his Squires, and an Hoſt for his 
„and ſuch other. Nevertheleſs it is faid 

Fake "that certain Doctors, there rehearſed, ſaid 

Webs that if the Office be an open or publick 
"Office, as an Office of Power, or other Itke, -it 
Tulfceth to bring forth him that offended: But it 
155 atherWiſe : oh 8 be not a publick Office, but an 
Hon or a Taverner, or other like. But if the 
"Houthold offend not in the Office, the Lord is not 

ad as to the Law, but in Conſcience he is 

"Bound" if he were in Default by not correcting 
"then; for he is bound to correct them both 
"by Word and Example, and if he find any in- 
Sk ble, he is bound to put him away, ex 
e Bath Preſumptions, that if he do ſo, 
wl de the worſe, and then he may do that he 
" thilketh” beſt, and be is exciied, and ele net: 
1 to ſuch Perſons i it is faid, we non Yeſifti- 
"tur, approbutur,” that is to fay, an Error that is 
"Hot refiſted is approved. And though! divers of 
' the Sayings before _reficarſed agree with the Law 
of he” Reina, yet all do not 10; and alſo they 
that do are to be obſerved by Authority of the 

Law of the Rea, and not wy the Authority al- 
 Tedged in the hid P3ragraph. And therefore Þ in- 


*% 


- atk where the Maſter ſhall 'be 
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turn whereupon the Sheriff ſhall be amerced, there 5 
turn is made expreſly in his Name. But if it be a 3 


—_ of Ki Mg the 3: De Proditionibus, the 
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ee Servant or uty, or b | 
that de under him in N here 
And then I intend to touch dom | 
where the Maſter after the Laws. of 
ſhall be charged by the Act of his Servant 
Caſes not concerning Offices, and where not. 3 
Fin, If a Man be committed to ward 
Arearages of Accompt, and the Keeper of 25 
Priſon ſuffereth him to go at large, then an 
tion of Debt ſhall lie Keb. him. And. if! he be 
not ſufficient, then it heth againſt him that com- 
mitted the keeping of the Priſon unto him; and 
that is by Reaſon of the Statute of 7Yefminfler 2. 
cap. 1 1. Alſo if Bailifs of Franchiſes that hd 
Return of Writs make a falſe Return, the P. 
ſhall have Averment againſt it, as well of too li 
Iſſues as of other things, as well as he ſhall have 
againſt the Sheriff; but all the Puniſhment ſhall 
be only. upon the Bailiff, and not_ upon the Lord 
of the Franchiſe: And that doth appear by the 
Statute made in the firſt Year of Ed. th the 3. the 
x, Chapter. But if an Under-Sheriff make a Re 


the High-Sherif ſhall be amerced, for the Re- 


falſeReturn whereupon an Action of Difceit Neth, bt 
in that Cafe it may be brought againſt the Un- ML! 
der-ſheriff. And ſee thereof the Statute. that. is 
called Sratutum de male returnantibus Brevia. | 
Alſo if the King's Butler. make Deputies, he 
thall anſwer for his Deputies as for himſelf; as ap- 
peareth in the Statute: made in the twenty-firſt 


-firſt Chapter. 

"0 in the Statute. that is called Statuinm Sac 
carii, it is enacted, among'other things, That no 
| Officer of the Exchequer put any Clerk under 
kim, but ſuch as he will awer for. And 2 
mu 
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252 DFALOCUE II. 
much as the Statute is general, it ſeemeth that he 
ſhall: anſwer as well for am Untruth in any ſuch 
leut as for an Overſighl t. 
AIG in the fourteenth Year of King Euto. the 
Z. cee it is enacted, That all Gaols ſhalli be ad- 
Joined again to the Shires, and that the Sheriff ſhall 
Have the keeping of them, and that the Sheriff 
ſhalk make ſuch Under- gardeins for the which 
they will anſwer. And nevertheleſs I ſuppoſe 
that if there be an Eſcape by Default of the Gaoler, 
that the King may charge the Gaoler, if he will. 


But it is no doubt but he may charge the 


Sheriff, by Reaſon of this Statute, if he will. 
But if it be a wilfal Eſcape in the Gaoler, which 
is Felony in him, the Sheriff ſhall not be bound 
to anſwer to the Felony, ne none other but the 
\Gavler'himſelf, and they that aſſented to him. 

HAlſo if 4 Marr have a Sheriffwick, Conſtable- 


ſuip or Baih wick in Fee, whereby he hath the 


Keeping of Priſoners, if he let any to Replevin 


chat be not repleviſhable, and thereof be attaint, 


he ſhall leeſe the Office, c. And if it be an Un- 


der- BHheriff, Conſtable or Bailiff, that hath the 


Keeping of the Priſon, that doth it without Know- 


edge of the Lord, he ſhall have Impriſonment by 


threr Mears; and after ſhall be ranſomed at the 
King's Will; as appeareth in the Statute of Vet- 


 minfter 2. the fifteenth Chapter. And ſo it ap- 


peateth, that in this Caſe, he that is Lord of the 


Priſon is not | bound to anſwer for the Offence of 


them that have the Rule of the Priſon under him, 


baut that they ſhall nave the Punithment them- 
ſelves for their Miſdemeanor. Alſo there is a2 


Statute made in the twenty-ſeventh Year of King 


Za. 3. the ninteenth Chapter, that is called the 


Statute of the Staple, whereby it is ordained, That 
no Merchant, ne none other Man, ſhall not leeſe 


their Goods for the Treſpaſs. or Forfeit of their 


Servants ;. 
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gervants; unleſs: it be by Commandment of his 


Maſter, or that he offend in the Office; that Hi? 
Maſter hath put him in, or elſe that the Maſter 


ſhall be bound! to anſwer for the Deed of his Ser- 


vant by the Law-merchant, as in ſome Places it is 


uſed. Au TREE DA GS k £763 n 
- Alfo it is enacted ,in- the : fourteenth - Year of 
King Edw.: the:3d the 8th Chapter, that Wapen- 
takes and Hundreds that be ſevered from the Coun- 


tics ſhall be adjoined again unto them, and that if 


the Sheriff hold them in his own Hands, that he 
ſhall put in them ſuch. Bailiffs that have Lands 
ſufficient, and thoſe for which he will anſwer; 
and that if he let them to Ferm, that they be let 
to the ancient Ferm: But aſter it is prohibited 
the Statute of the twenty- third Vear of King H 
the 6th, the tenth Chapter, that no Sheriff ſhall 


let his Bailiwicks nor Wapentakes to Ferm. And 


when: they be once in the Sheriff's own Hands, 
and the Sheriff put in Bailiffs, they be but as Un- 
der-Bailiffs to the King, and the Sheriff the High 
Bailiff, and they in manner the Sheriff's Servants, 
and put in only by him; and therefore by the 
faid. Statute of King Ediu. the 3d he ſhall anſwer 
for them, if they offend in their Office. | But if 
the Sheriff let them to Ferm, then though the 
Sheriff offend: the Statute in that doing, yet whe> 
ther he ſhall be charged for their Miſdemeanor in 


the Office or not, is a great Doubt to ſome 
Mien; for they ſay that this Statute is only to be 


underſtood where che Bailiwicks be in the Sheriffs 


Hands, but here they be not ſo, ne: the Bailiff's 


be not his Servants, but his Fermors: And 


therefore they fay, That if the Sheriff ſhall be 
charged for them, it is by the Common Law, 
and not by the Statute. aforeſaid. Alſo in the 
ſecond Year of King Henry the ſixth the fourteenth. 
Chapter it is enacted, That Officers by Patent in 
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every Court of the King, that-by Vertue of their | 


Office habe Power to male (Clerks in the ſaid 
Courts, ſhall be charged and fwonm to make ſuch 
Clerks under them for: whom: they will anſwer. 
Ad the Holpicallers and: Templars be prohibit 
they ſhall hold no Plea that belongs to the King's 
Eonrts, upon Pain to yield Damages to the Party 
und to make Ranſom to the King: That 
the Superiors ſhall anſwer for their Obediencers, 
as for their own Dred. Mes. 2. cap. 43. Alſo 
the' Serjeant of the Catery ſhall ſatisfe all the 
Debts, Damages, and Executions that ſhall be 
reeovered againſt any that is Purveior or Achator 
under him, that offend againſt the Statute of thir 
ty-ſixth of Edio. the 3. or againſt the Statute of 
krenty⸗ fourth of Henry the 6. in Caſe the Purveior 
or Achator be not ſufficient, Se. And the Party 
Plaintiff hall have a Scars fariat agninſt the ſaid 

t:in this Caſe to have Execution, as appear- 
eth in the „ Ends 
7 6. the 1. 

Ale if a Man be eim Statute- 
ger wed by the Mayor before whom the Recog- 
niſance was taken, and the Gaolor will not re- 
deive him, ſhall anſwer for the Debt, if he 
have and if not, then he ſhall anſwer 
that committed the Gaol to him, as appeareth in 
the Statute called the Srature-merchant. 

And if outragious Toll be taken in the Town- 
re if it de the King's Town let to- 


Farm, the King ſhall take the Franchiſe of the 


Market into his Hands: And if it be done by the 
Lord of the Town the King ſhall do in like wiſe: 
And if it be done by the Bailiff, unknowing to 


the Lord, be ſhall yield again as much as he hath = 


taken, and ſhall have Imprifonment of forty Days. 


And ſo it appeareth that the Lord in this Cafe 
„ eee WE. 1. cap. 2 
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And in all the Cafes before near ſed, where the 
Superior s charged by the Default of him that 
is under him, he in lvhaſe Default ſhis Superiot 
is ſo charged, is bouni in Conſcience to reſtore 
him that” is «igehatgett through his Default a 
Except the Caſe before rehearſed of the Hoſpital» 


lers, for all that the Obediencer Rath is the Bu- 


perior's if he will take it. And: therefore hat 
Recompencs ſball be made by the Obediencer in 
that Cafe, is at the Mill of the Superior. And 
now I intend to ſhew:thee fome particular Caſes, 
where the Mafter after the Laws of the Realm 


ſhall be charged by the Act of his Servant, Bailifh, 


or Deputy, and where not; and % 8 make 


an End of this Chapter. s int a ont 
Firſt, For Treſpaßs of Battery, er wrongkul 


Entry into Lands or Tenemenss, ne yet ſor Fe; 
lony or Merther, the Maſter ſhall not be charged 
for his Servant, unleſs he did it by his Com- 
mandment. an 1 301 f 05 

Alte if a Servant borrow Maney;ia:his Maſter 
Name, the Maſter ſhall not be charged with it 
unleſs it come to his Ule, and that hy his Aſſant. 
And the ſame Law is, if a Servant make a Con- 
tract in his Maſter's Name, the Contract ſhall 


not bind his Maſter, unleſs it were hy his Maſters 


Commandment, or that it came to * Maſter's 
Uſe by his Aſſent. But if a Man ſends his Ser- 


vant to a Fair or Market to buy for him centain. 
2 though he command him not to buy them 


of no Man in certain, and the Servant doth accor- 


ding, the Maſter ſhall be charged: But if che Ser- 


vant in that Caſe eee; his own Name, not 
king of his r, the Maſter ſhall not be 


| chars rn ve bought come to- his Uſe. 


Alſo if a Man ſend his Servant to the Market 


with a thing which he knoweth to be defective, 


= 
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do be ſold to a certain Man, and he ſelleth it to 
him, there an Action lieth againſt the Maſter : 
But if the Maſter biddeth him not ſell it to any 


Perſon in certain, but generally to whom he can, 


and he ſelleth it — there lieth no Action 
of Diſceit againſt the Maſter. 

Alſo if the Servant keep the Maſter's Fire ne- 
glipently, whereby his Maſter's Houſe is burnt, 
and his ”Neighbou,” s alſo, there an Action lieth 
againſt the Mafter. But if the Servant bear Fire 

negligently in the Street, and thereby the Houſe 
of another . there lieth no Action 2 

Alſo if a Man deſire to lodge with one that is 


no common Hoſtler, and one that is Servant to 


him that he lodgeth with robbeth his Chamber, 
his Maſter ſhall not be charged for the Robbing.: 
But if he had been en Halter he ſhould 
have been 

Alſo if a Man be. Gardein of a Priſon. wherein 


ia. Man that is condemned i in a certain Sum of 


Money, and another that is in Priſon for Felony; 
and; a Servant of the Gardein that hath the Rule 


of the Priſon- under him, wilfully.letteth them 


both eſcape; in this Caſe the Gardein ſhall an- 


wer for the Debt, and ſhall pay a Fine for the 
Eſcape. of the other, as for a negligent Eſcape, 


and the Servant only ſhall be put to er to 
the Felony ſor the wilful: Eſcape. 

0 Alfo.if a, Man make another his _—_ Rev 
ceiver, and that Receiver receiveth Money of a 
Creditor of his Maſter, and. maketh him, Acquit- 
tance, and. after. payeth not his Maſter ;/ yet that 


Payment diſchargerh. the Craditor,; But if the 
Creditor; had taken an, Acquittance of him witſi- 


out paying him his Money, that Acquittance 


him a 


.. no. Bar to the Maſter, unleſs he PIR. 


woos # ff 


ſuchꝰ Caſe; 


CHAPTER XIII. 


— Receiver Writing, and gave him Autho- 
to make Aan and ther the e 

— wut 'be ſhewed:! Aydin he Opedi tor 1. 
A8 pr ple — Receiver 

and img deli ers the Receiver Am Horſe of 
another then 
Delivery di diccha th not the Creditor; unleſs it 
be delivered over unte the Maſter," and he abe 


to it. For the Receiver hath no)fach Power 6+ 


make no ſuch Commitation} but his Maſter grve* 
him fpecial Commantiment therers, 3 v1 1527)gus 


Alſo if a Servant ſhew a Creditor of his Maſterz“ 


that his Maſter ſent him for his Money, and de 
payeth it unto bim; that Payment diſchargeth 
him not, if the Maſter did not fend him för it" 
indeed, except that it came after unto the Uſe of 
the Maſter by his Aſſent. SER 192 BI 218 
Alſo if a Man make a "Bailiff a Manor, and 
after the Lord of whom the Manor is holdem 
grant the Seigniory to another, and the Bailiff 


after payeth the Rent to the Grantee; that Pay- 


ment of the Rent countervaileth no Attornment - 
though it were by Fine, ne ſhall not bind his 
Maſter, till he attorn himſelf: But if the Lord 
of whom the Land is holden diſſeiſed one of the 
Seigniory, and the Bailiff 
Heir of the Lord, that is a good Seiſin to the 
Heir, though the Bailift had no commandment 
of his Maſter to pay it: Bor it belongeth to his 
Office to pay Rent - ſervice, but not . 


as ſome Men ſa 


Alſo an — by the Bailiff ſhall not 
bind the Maſter in Avowry, if he had no Com- 
mandment of the Maſter to pay it. Alſo if there 
be Lord, Meſne and Tenant, and the "Tenant 
haldeth of the Mieſne as of his Manor of D. the 


Meſne maketh a Bailiff, and after the Tenant - 


maketh 
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ln Ffncae, tba Nolde tendrech No. | 


tice to the Bailiff and be accepteth his Rent with 


Pu ew this Notice ſhall not bind the Lord, 


ne compel him to alter his Avowry: For the 
Office of a Bailiff ſtreteheth not thereto, but he 
muſt have therein a ſpecial Commandment of his 
Maſter. Alſo if a Servant ride upon his Maſter's 
Horſe to do an Errand for his Maſter, into a 
Town that hath Authority to make Attachments 
of Goods upon Plaints of Debt, c. and there, 
upon a Plaint of Debt made againſt the Servant, 
the Maſter's Horſe is attached ide the Officers, 
thinking that the Horſe were his own, and, be- 
cauſe the Servant appeareth not, the Officers ſeiſe 
the Horſe as forfeit ; in this Caſe the Lord ſhall 
have an Action of Treſpaſs againſt the Officers, 
and this Attachment for the Debt of his Servant 
ſhall not bind him, Sc. But that an Hoſt or 
Keeper of à Tavern ſhall, be charged for their 
Gueſts, unleſs it be done by their Aſſent and 


Camanandment, I ef ge remember that I hae 


edivin the Love. of: England. + 
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Char 6 Villain or 4 Bondman = 
SV % eee bee 


D.. TT n in the ſaid Sum, called Sam- 
% &' ma Angelica, in the Title Donatio prima, 
the ninth Paragraph, that a Bondman, or a Re- 
nothing i — —— but it be by 
in proper, not give, it 
Licence of their 1 — faying/is not, 
a it is faid there, to be undetſtood of Religious 
— . pI 
3 . for 


- 
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for if they give with a Cauſe reaſonable, it is 
good, but without Cauſe they may not. 

Alſo if they by the Licence of the Prelate, with 
the Counſel of the more Part of the Covent; abide 
at School or go on Pilgrimage, they may give as 
other honeſt Scholars and Pilgrims be reaſonably 
wont to do: And they may alſo give Alms where 
there is great need, if chey have no mn 
Licence. 

Alſo if they ſee one in extreme Nec 

may give Alms though their Superiors one 
them, for then all Things be in Common by the 
Law of God. And therefore they be bound for 
to do it, as appeareth in the aforeſaid: Sum, cal - 
led Summa Angelica in the Title El:emoſyna, the 
ſixth — Doth n 
agree with theſe Diverſities? 

Stud. Foraſmuch as the Queſtion is only made, 

Whether a Villain or a Bondman may give 


his Goods or not? And it ſeemeth that after the 


aforeſaid Sum in the Title which thou haſt before 
rehearſed, that he, ne nont other that hath no 
Property may not give; whereby it appeareth that 
the ſaid Sum taketh it, that a Bondman ſhould: 
have no Property in his Goods, and that there- 
fore his Gift GG be voie; I ſhall ſomewhat 
touch what Property and what Authority a Vil- 


lain hath in his Goods after the Law of- —. ; 


Realmz-Und what Authority the Lord ha 

them nd will leave the Diverſities So 

haſt remembered before- of Religious' Haun 

them that liſt to treat farther therein herrafter. 
Firſt: If ra Villain have Goods, either by his 

own proper Buying 

the Gift of-otheridden, he hath a peiſadt a Fro- 


may 


And Selling, or other wiſe by 
reep, ane ain whole. Interyſ in chem, ad 
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2 as lawyfully give them away, as any Freeman 


But if the Lord ſeiſe them before his Giſt, 
then they be the Lord's, and — Intereſt of the 


Villain therein is determined. 


Alſo if the Lord ſeiſe Part of ah Goods of bb 
Villain in the Name of all the Goods that the 


Villain hath or ſhall hereafter have, that Seiſure 


is good for all the Goods that he had at the Lime 
of the Seiſure. But if Goods come to the Vil- 


lain aſter the Seiſure, he may lawfully give them 
away, notwithſtanding the ſaid Seiſure. 


Alſo if the Lord claim all the Goods of the 


Villain, and ſeiſeth Part of them; that Seiſure is 
void, and the Gift of the Villain is g00d, not- 
withſtanding that Seiſure. 

Alſo if a Man be bound to a Villain i in an Ob- 


ligation in a certain Sum of Money, and the 
Lord ſeiſeth the Obligation ; then the Obligation 
is his, but yet he can take no Action thereupon 
but in the Name of the Villain: And therefore 


if the Villain releaſe the Debt, che Lord is 
barred by that Releaſe. 

Alſo if a Woman be a Nief, and ſhe marrieth 
a Freeman, the Goods immediately by the Mar- 


_ riage be the Huſband's, and the Lord ſhall come 
too late to make any Seiſure. And if the Huſ- 


band in that Caſe maketh his Wife his Execu- 


trix, and dieth, and the Wife taketh the ſame 


Goods again as Executrix to her Huſband ; yet 
it ſhall not be lawful for the Lord to take them 
from her, though the be a Nicf as ſhe was before 
the Marriage. 

Alſo if Goods be given to a Man to the Uſe of 


+ Villaing and the Lord ſeiſeth thoſe Goods, the 


Seiſure, after ſome Men, is good by the Statute: 
made in the nineteenth Year of King H. 7. where 


by it is enacted, That the Lord hal enter into 
Lands 


8 „ 4 12 19 


Lands whereof other Perſons be ſeiſed to the Uſe 
of his Villain: And they ſay that the ſame Statute 


ſhall bo) underfivod:by Equity: of Goad- in Uſe, 
as well as of Lands in Uſe. 


Alſo if a Villain be made a Prieſt, — never- 
theleſs the Lord may ſeiſe his Goods and Lands, 
as he might do before; And until the Seiſure, he 
may alien them and give them away, and as he 
might before he was a Prieſt. And in this Caſe 


the Lord may order him, ſo that he ſhall do him 


ſuch Service, as belongeth to a Prieſt to do, before 
any other: But he may not put him to no La- 
bour nor other Buſineſs but that is honeſt * 
lawful for a Prieſt to do, 


Alſo if a Villain enter into Rae in his 


Year of Proof he may diſpoſe his Goods as he 


2 have done before he took the Habit upon | 


"Alſo; in like, wiſe the Land, may feiſe * Goode 
as he: might. have done beſore: But if be after 
make: Executors, and be profeſſed, and the Exe- 
cutors take the Goods to the Performancei of the 


Wills: then the Lord) may not ſeiſe the Goods 


though the E ors have them to the erfor- 
mance of ithe Will of him that is his Villain; 
nor in that Caſe the Lord may not ſeiſe his Hod, 
ne put him to no manner of Labour but muſt 
ſuffer him to abide in his Religion under the Obe- 


dience of his Superior, as other Religious Perſons 


do that be not Bondmen. And the Lord hath 
no Remedy in that: Caſe for the Loſs of his: Bond- 
man, but only to take an Action of Treſpaſs a+: 
gainſt him that received him in to Religion Wich- 


out his Licence, and thereupon to recover Dinid-: 


ges as, hall he aſſeſſed by twelve Mete NMiany 


other Caſes there be concerning the (Gift of the: 
Goods of a! Villain, * 1 ſhall ſpeak no- 


e ; more 
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Tufficeth to' hew; that 'the Knowledge of the 
King's Lacy is right expedient to the or 
dong rn tac pore. _— F 


CHAP. XIIV. 


1 Ze Clerk be promoted to the Title of bis Pa- 
trimony, and after ſelleth bis Patrimony, 

aud after falleth to Poverty,” pron 
be bade bis Title therein, or nat? 


Ix the faid Sum, called Refill, in the © Tit 
Clericus geaartys, the twenty-fourth Article, it 
is aſked, If a Clerk be promoted to the Title of 
his Patrimony, Ub he may alien it at his 
Pleaſure; and whether in that Aliehation the 
Jemnity needed to be kept, that is to be 
Alienations of Things « of the Church? And i its is 
anſwered there, that it ma not be aliened no 
more e Gros of « re Benefice, if 
it be accepted for a Title, a ex affgned 
unto Re Þ that it ſhould go Fave 2 Thing 
of the Church, except 9 5 ve "after another 
Benefice whereof he ma But if it be ſe- 
cretly afigned to his I. ſome agree it may be 
aliened. And in this Caſe, Sage Laws of the 
Realm, it may he ant whether it 
de ſecretly, or 5 aſſi 50 Title; for 
the Ordinary, ne yet $04 watt | Kia, after the 
old Cuſtom of the Realm, and no Authority to 
bind any Inheritance by Authority of the Spiri- 
tual Law: And therefore the Land, after it is 
afligned and accepted to be his Title, "fandeth' in 
the ſelf-ſame Caſe to be bought, ſold, charged, 
or put in Execution, as it did before. And 


therefore it is ſomewhat to be marvelled, 8 
| rdi- 
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ter that it, work by way of Concluſion or 
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Ordinaries will admit ſuch Land for a Title, to 
the Intent that he that is promoted ſhould nut 


fall into extreme Poverty, or go openlya begging, 
t Common 


without knowing how the Law will 
ſerve therein: For of meer Right all Inheritances 
within this Realm ought to be ordered by the 
King's Laws, and Inheritance cannot be bound 
in this Realm but by Eine, or ſome other Matter 
of Record, or by Feoffment, or ſuch other, or, 

at leaſt by a Bargain that changeth an Uſe. And 
over that to aſſign a State for Term of Life to 
him that hath a Fee-ſimple before, is void in the 
Lawo-of, Japon, withhut ee fe ne 


z and in this is no ſuch Matter of Con- 
r a therefore all that is done in. ſuch 
Caſe in aſſigning of the ſaid Title is void. Alſo 
there is no Intereſt that a Man hath in any Ma- 


nor, Lands or Tenements for Term of Life, for 


Term of Years, or otherwiſe, but that he by 
Law of the Realm may put away ed 
in if he will. And 9 this Man alien 
eth his Land generally, it were againſt the Law 
of the Realm that any Intereſt of ſuch a Title 
ſhould remain. in him againſt his own Sale: And 
there is no Diverſity, whether the Aſſignment of 


the Title were open or Secret, and fo the Title 


is void to all Intents. And in like wiſe, if a 
Houſe of Neligion, or any other Spiritual Man 


that hath granted a Title after the Cuſtom uſed 


in ſuch Titles, fell all the Lands and Goods that 
rn the Laws of England, is 
good as againſt the Title, and the Buyer ſhall 
never be put to anſwer to the Title. Alfo ſome 
ſay, that upon the common Titles that be made 
daily in ſuch Caſe, that if he fall to Poverty that 
dach the Title he is without Remedy: For —_ 
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.at the Common Law there i 
— — — 
the Spixitual-Oourt, many Men ay that a Pro- 
HBibitian or —— lieth. And therefore it 
were good for Ordinaries in ſuch Caſe to eounſel 
with them that be learned in the Law of the 
Realm, to have ſuch a Form deviſed: for making 
of ſuch Titles, that if need be, would ſerve — 
that they be made unto; or elſe let them be pro- 
moted without any Title, and to truſt in God, 
that if they ſerve him as they ought to do, he will 
provide for them to have ſufficient. for them to 
live upon. And. beſide theſe Caſes that I have re- 
membred before, there be many other Caſes put 
in the ſaiĩd Sums for well- ordering of Conſcience, 
that, as methinketh, are not to be obſerved in 
this Realm, neither in Law nor Conſcience... 
Dee. Daſt thou then think chat there was 
Default in them that drew the ſaid Sums, and 
put therein ſuch Caſes and ſuch Solutions that, as 
thou thinkeſt, hurt Conſcience, rather than togive 
any Light to it, ſpecially in this Realm? 
Stud. IL think no Default in them, but I think 
that they were right well and charitably, occu- 
pied, to take ſo great Pain and Labour as they 
did therein, for the Wealth of the People, and 
clearing of. their Conſcience: For they have there- 
by given a right great Light in Conſcience to all 
Countries where the Law Civil and the Law 
Canon be uſed to temporal Things. But as for 
the Laws of this Realm they know them not, 
ne they were not bound to know them: And if 
they had known. them, it would little have. hol- 
pen them for the Countries that they moſt ſpeci- 
ally made their Treatiſes for. And in this Coun- 
try alſo they be right neceſſary and much profita- 
ble to Al Men, for ſuch Doubts as riſe 1 ** Con- 
cience 
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2 


mor 2 
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ſcience in — Manners not o 
the Laus of the Realm. And 1 marvel greatly, 
that none of them that in this Realm are moſt 
dounden to do that in them is to deep the People 
in a right Jul „andi in à clearneſs of Con- 
have done no more in Time paſſed to 
have the Law of the Realm known than they have 
done: For though Ignorance may ſometimes ex- 
cuſe, yet the Knowledge of the Trath and the true 
Judgment is much better; and ſometime though 
Ignorance excuſeth in part, itexcuſeth Hot in all: 
And therefore methinketh they did very well if 
they would yet be Callers on to have that Point 
reformed as ſhortly as they could. And now be- 
cauſe thou haſt now ſ my Mind in 
of theſe Queſtions that I have je made, 1 2 
for this Time to make an end. © - 

Doct. I pray thes-yer-Thew me, br" But chou 
_ an End, more of theſe Caſes, that after 
thine Opinion be ſet in divers Books of Learn- 
ing of Conſcience, that, as thou thinkeſt, for lack 
of Knowledge of the Law of the Realm, do ra- 
ther blind Conſcience, than give a Light unto it: 
For if it be ſo, then, — as thou haſt ſaid, it 
would be reſormed. For I think verily, the 
Laws of the Realm in many Caſes muſt in this 
Realm be obſerved as well in Conſcience, as in 


the Judicial Courts of the Realm. 


Stud. I wiltwith good-will ſhew | to thee ſhortly 


ſome other Queſtions that be made in the ſaid 


Sum; to give thee another occaſion to ſee therein 
the Opinions of the ſaid Sums, and to ſee farther 
thereupon how the Opinions and the Laws of the 
Realm do agree together, And yet beſides theſe 
(Queſtions that I intend to ſhew unto thee, there 
be many other Queſtions of the ſaid Sums that had 


as great Need to be more plainly declared accor- 
M ding 


þ (ang the Rea, ae that I ſhall 
ſhew thee: hereafter, or as I have ſpoken of be. 
fore. | But to the Caſes 9 
after T will ſhew thee. | 


oy —_ , tra... 8 


WET that Bee 


Fenn 


CHAP. FLV. 


4 Divers Queſtions taken by the Student out of 
| the Sums, called Summa Roſella and Summa 
Angelica, ubich he | thinketh neceſſary to be 
"* Hooked upon, and to be ſeen bow they ſtand 
| and agree with ihe Law of the Realm. 


SHE firſt Queſtion 1s this, Whether a Cu- 

ftom may break a Law poſitive? Summa 
Nel, Titulo Confuetudo, Parag. 13. 

The fecond is, If a Man attainted or baniſhed 

be reſtored by the Prince, whether ſhall that Re- 
8 frexch to the Goods? Summa Reſella, 
in the Title Damnatus, in principio. | 
tem, If a Man that is outlawed of Felony, 
abjured, of attainted of Murder or Felony, or he 
that is an A/c:/mus, may be ſlain by Strangers? 
And ſee the like Matter thereto, Summa Angelica, 
in the Title 'A/ci/mus, Parag. 11. 

This Queſtion is ſomewhat anſwered to in a 
new Addition, as appeareth before 1 in the four- 
teenth Chapter. 

Ttem, Whether the Maſter ſhall dy bound by 
the Act or Offence of his Servant or Officer ? 
Summa Angelica, in the Title Dominus, Par. 4. 

This Queſtion is anfwered to in an Addition, 

as appeareth before in the fourteenth Chapter, 

Item, Whether a Villain may give * | 


rs TY” 


* 
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uw 


_— two Kinsfolk, or other that 


the Title Donatzo 1. P 


tio 1. Parag. 17. & 29. 
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Goods. Nane in de Title Donatia 


Win Parag. 9. 


This Queſtion i is ariſes to in an Addition, 


25 eds before in the forty-thitd.. Chapter. 
Tm, Whether an Ahbot may give, Sc, Sum- 


| ma Angelica, in the Title n Fang. 4s: 


& .. 
lem, Whether a Woman-covert may give ik 


way any Goods? And it is anſwered, Summa 

2 in the Title Donatio 1. Parag. 1 1. that 

ſhe may not, without ſhe have Goods beſide her 
„but only in Alms. 

Trem; If a Man do Treaſon, Abet the Git 
I» Goods after, before Attainder, ba good? Kum 
ma Angelica, uv in the Title Donatio 2. K* 12. 
And it Goth there may, and look Summa 
Angelica, in the Title Alianatia, Bar. 24. 

Item, If a Man wittingly make a Contract 


88 together, whether be hat 
lin, the Tails Dapas 
— * r mY 
ſtem, Whether the Father, may give to de. 


Son? Summa Angelica, in the Title Donatio prima, 


Parag, 1g. and Summa Reſolloy in die Tide Dor 
natio 2. Parag. 42. . 2 
Lem, Whether a Man may give are five hun- 
dred Shillings, a&/q; inqui/itione? Summa Angelica in 
Arag. 20. „ 
lem, Whether a Gift ſhall be avoided b 
Ingratitude ? Summa Reoſella, in the ＋ itle 
And there it is ſaid, —4 
the Gift is void by the Law of Nature ; And 
look Summa Angelica, in the Title Donatio prima, 
Parag. 42. K 45. 
Liem, Whether 
band and the Wife may be greet: And it is ſaid 
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Vea, when the Huſband' giveth it . 


rationis, Summa Refella, in the e e n - 
Parag. 32 7 
lem, If a Man mul 4 Will; kind r d « 
Religion, whether he may after revoke” the WII | £ 
And it is ſaid, that Friers Minors may not, ; 


and others may. Summa Reſella, in che "Titls 7 
Donatio 1. Parag. 35. in fine. Bann ] 
Ttem, If a Man give another a Town with all | 
the Rights that he hath in the ſame, whether the : 
Patronage, r. and the Tithes paſs? Sing ] 
Reſella, in the Title Ectlefia r. Parag. 56. g 
em, Whether alf that is veal with o_ 
Money of the Church be the Church's?” Summa b 
Rolls, in the Title Etclefia r 
„If a Gift made to a "Monaſtery may be | 
e 'by that the Giver hath Children after | 
the Gift? Summa e in the Title Donatio't, 
Foe: + 
en Man buy an y thing unde the half 
Pike? whether 15 be pound dy the Law'to re- 
þ- it? 9 . n the” Title Emptio & 
to * . DE 1H3S1W 
ken heck 4 cennmon Thief, ve communis 
Daher agrorion, t may abjure? Summa' Riff Ma, 
in the Title Tant munitas , i . printipio. Et ke 
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ibj in fine, quod licet Leges ee plures pet fo 
tamen per Jus canonicum Legibus der- «vet 9 . 
| 1 „Whether a _ ſhall rake the 
Y for and enorms Me pe? > 
i nor Felony? "Tang . 5 Ain 1 the 


9 — 


ks 7 2. 
e EM in che K dee 


draw Ko out, 1 Ih hk ”beateth"* 

| he that ye the P mibment,” "hd fo ori ot 
775 t Lo eke ne in the Highway gumma 

Ezſella, in the Title Emionitas 2, Parag. 6. 


lem, 


CHAPFER XLV. 269 


. em, Whether he that taketh the Church, may, 
after. the :Offence, be adjudged to Death? Sum- 
ma Roſella, in the Title Emunitas 2. Parag. _ 

lem, Whether the Biſhop's Pall is by San- 
Rg . Summa. Reſella, i in the Title E. munitas 2. 


ag. 24. 
_ ttem, Whether the Di ignity of the Biſhop, or 
Prieſthood diſcharge Bondage ? Sur r 


in the Title Epiſcapus, in Principio. 

.- Ntem,. 1 c Clerk is bound te 0 pay any 
Impoſitions or Tallages for his Fatrimon BY» or 
otherwiſe? Summa. Reſolla,, in the Title Excom- 
municatis 1. di viſion⸗ e 4.5. & 6. A 
vifione nana, P arag..1, ed by 9 

Item, If it were ordained A 5 that if 2 
Man ſell; Sc. he ſhall; give to th King two Ice, 
whether a Clerk be bound to. 18 . it, if he (el of 
his Prebeud ? Summa Roſella P. Sha Ex- 
communication 1. eons nona, 

Item, If it be ordained by Statute, Ms here 
ſhal Not, be laid upon A Ferſon but fuch a 
certain Cloth, or thus ma y T apers « or Candles; 
whether the Statute be to And. it is leſt 
a. Queſtion, om Reſella 555 a Po Title E 


Communic 1. divi Mone 1 


_ tem, If a Man make a Leaſe 8 ö 1 Nil for 
Term of Years, and it is agreed that the Leſſee 


ſhall A the Leſſor Toll-free during the Tons 


d than be ore; 'w ether” = 
Laſer be re, Cc? e Nella, in 
the Title Tal Fer 


after is made an Earl or 4 uke, an 
bat gra: Hoh 5 foy 


77 8 m. If a Maſter wil not 59 his S 
ages ithfu 


that hath ſerved him ully, whether 
that Servant may take ſecretly as much Goods of 


the Maſter, c. and if he do, whether be be 


M3 bound 
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bound to Regitution? Sem Nel, in the N. 
tle Familia, Parag. 6. 

Item, If Thin mme pabte of the Church may 
not be given? Summa" Noſellas in the Title Fro- 
dum, Parag. 1. And ſee there in 'Principio what 
Feodum is. , 
em, Whether the Borte Baſtards and the Sons 

kwfually begotten ſhall inherit together? 
Roſella, in the Titte Nlius, +; 

Lem, W hether Farher and Mother ! de 

cetd to their Baftards? de, Reſell, in the 


Title," Fe Pitag. 4. 


Item, Whether Fader way — 


his Goods to his Baſtards? Simms" Refello; in the 
Title Hir, Farag. 5.” And 5 ul 3 he 
the Title Sbenrtur, 243. 
Whether the ence of the Father ſhall 
hurt the Sen in Temporal Things ? Summa Ro- 
ſella, in the Tie Bu- bn 
en e Mas give alf his Lands ard Goods 
to his" Children, whethera Baſtard ſhall have any 
Part? Suns Roſelle, in tie Tithe Filius, Parag. 22. 
3 To whom Treaſure found belongeth? 
— „in the Title Nm, Parag. 2 1: 
Deer or other wild Beaſt that is fo 
a on that he may be taken, cometh into 
another E Ground; w je be his that 
owneth the Ground, 2.07 his that rake him? Sum- 
via Neeb, in the Title Pirran; Parag." i Hh. 
Hen, Whether Theft de in 4 little t 
well as in a great thing? Cer on in the 
Title" Retum, Parag, 157 Tech o Son 
, What Pain a Thief alt have“ 
Roſelle, in the Falte deren Ta 22: 2 
em, If the Gols f de dead Men go 


-” 


Heirs, and that of dm Hel re 
e Noli, in the 22 Parag. 1. 


Item, 


ff mw ans ra 


de the 


gw T7 


Parag. 
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Hh Whether a Man ſhall be faid guilt) 
Murder by Commandment, Counſel, or Aſſe 5 
Summa Rofella, in the Title Homicidium 2. per 


totum. And like Matter in  Momicidium 4. in 


principio, and in e See A » (5 - 

Hem; A man maketh a privy Contract with « p 
Woman, and after hath a Child by her, and af- 
ter marrieth another Woman, and hath a Child, 
ſhe not knowing the firſt Contract; which of the 
Children ſhall be his Heir? Sunn **. * 
the Title Megitimus, Parag. 4. 

em, Whether the Pope may ligi 1 ;pitimu ene 

to temporal things, and to ſueceed? d Ro- 
fella, in the Title Megitimes, 

Item, If Goods be fe found that were kit of hs 
Owner as forſaken, who hath Right to them? 
Summa " Roſella, in the Title Iroenta, Parag, 2. 
And 1 Summa Roſelle, in the Tide Flies, 


Ana 6 is 1 make an End of theſe Queſtions: 
And becauſe thou deſireſt me in the thirteenth 

to ſhew thee ſome what where I 
„ the ire of the Realm, and where 
not I an ſomewhat 4» Queſtions 
and ſo commit tes to God. * 


CHAP. XI. vl. 


4 Where Ignorance of the Law 3 
the Laws A England, mee den 


Z 1d of the Law (chough it bo invingbly) | 
doth" not excuſe as to the Law but in few? 


Cafes; for every Man is bound at his Peril to 


take Knowledge what the Law of the Realm is, 
as well the Law made by Statute as the Common 
Law: But Ignorance of the Deed, which may be 
TIT | 1 called 


— 
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called: the-Igoorance!of che Truth >of the Deed, 
xcuſe in many Caſes. 5194 501 % 1:7 
& put Caſe that a Statute penal be hradk. 
and it iA d, That the Statute ſhall-be pro- 
claimed by ſuch a ay in every Shire, and it is 


not proclaimed before the Day, and after the Day 


a Mau oſfends nd the Statute PO de: run 
in the Penalty? A b 

Stud. I think yea, "if thera be ud ner Words 
in the: Htatute re to ſay, that 

if the Proclamation be not made, that no Man 
ſhall be bound by the Statute... And the Cauſe is 
this: There is no Statute made in this Realm but 
by the Aﬀent of the Lords Spiritual and Tempo- 
ral, and of all the Commons, that is to ſay, by 


the Knights of the Shire, Citizens and Burgeſſes, 


that be choſen by: Aſſent of the Commons, which 


in the Parliament repreſent the — royal 


Commons: And every 
as ſtrong Effect in the Law, 28 if all the 3 
mons were there preſent perſonally at the making 
thereof. And like as there needed no Proclama- 
tion, if all were there preſent in their own Perſon; 
ſo the Law preſumeth, 88 needeth by ar 
mation. when it is made ir, Authori A 
then when it is enacted, that it ſhall 1 
Sc. that is hut of the Favour of the. Makers of 
the Statute, and not of N and it cannot 
therefore. bs taken, that their: as that it 
\ ould be void if it were not;prockimed. +: Never- 
theleſs ſome he. of Opinion, that if à Man beſore 
the Day, appoints for: the Proclamation offend 
the Statuten that he ſhould not in that Caſe be 
puniſhed; for they ſay that the Intent of the Ma- 


kers of-the Statute {hall be taken to be, that none 


ſhould. be -puniſhgd; before the Dey: Which: is. a. 
Doubt color other: But admit it to de as they 


2 23 Gi 14 14 - - 9 — 1 Ps - 4 ay, 


22 8 
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ſay, that ihe ſhall | becexea Re is not ex- 

cuſed by the Ignoranoe of the 46%; ag 

_therIntentof the. Makers:exeuſethhith. TOTES 
Dotr. Itlis enacted in the ſeventh. Year of R. 2. 


cap. 6.5 That every Sheriff al prodlaiin'the Sta- 
tute of Mincheſter tkiee Times every Vear in e- 


very. Market Town, to the Intent the Offenders 
ſhall not be excuſed. by Ignorance: And it ſeemeth 


by theſe Words, That if no Proclamation be made, 


that the Qffender: may be excuſed by Ignorance. 
Stud. Some take the Intent of that Statute to be, 
That the People by that Procla mation ſhould have 
Knowledge: of the Statute of Mincheſter, to the 
Intent that the Forfeiture therein may be taken as 
well in Conſcience. as in Law; and ſome take the 
Statute to be of ſuch Effect as thou ſpeakeſt of, 
that is. to ſay, that no Porfeiture ſhould grow 
upon the Starute of inc heſler againſt them that 
were Ignorant, but Proclamation were made ac- 
cording-to the ſaid Statute of Riebard. Andi if it 
be ſo taken „the Statute of Mincheſter is of ſmall 
inſt moſt Part of the People for certain 


it is that: the ſaid Proclamation is 1 But 


admit it be as ſay; tha igno- 

nd be ee r 

cially made in that Cafe, and noe by the-general 

2 the Law: 898 a 2 
tes penal, they chat be ignorant de excu 

by che ſame Statute, ag it is up the Statute oP 

Kichard the authe thirteenth Year, the 2 Statute, 


or OG where it is enadted; That if 

any-Perſon'take w Benefice h 2 "that N 
ſhall-be” baniſhed the Neat, und Þorſeit” alf his: | 
Goods and that if he! be in the beate 


withüm fix Weeks aſter he hath a lit and 
that: none ſhall receive him ae n en . 


ter che ſaid iu Wesks, dpo Hike Fosfeute 
be have Knowledge: Ani 0 he that Be 
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d vledge is exeuſet” by the expreſs Work of the 
ature. "And ir Hxe wiſt ir offendeth againſt 
246. Cha” is not ecommei ved; - but Be have 
Rnowſedge'that it is ptohibit that he doth. For they 
be only excottumenged. by the Sentence called Sn. 
me IC Cheat, that do it willingly, or 
=. that do it by Ignorance, and correct not them- 
fees within fifteer Days after they have Warn- 
| ing: "And fortetime they that be ignorant of a 
Statute be excuſed from the Penalty of the Statute; 
| becauſe it ſhalf be taken that the Intent of the 
Makers of the Statute was, That none ſhould be 
8 be they that have Knowledge: But that 
be diſcharged in the Law by Igno- 
S 7 fb 25 the Law, on for that lie is ignorant, I 
know few: Cafes, except it might be applied to In- 
Ents that he int their Infancy, and within Years 
of 'Diferetion; for if Tgnoratice of the Law ſhould 
excuſe in the Faw, many Offenders would pre- 
tend Tpnorance. © 
|; Dis Shall an Infant that hath Diſcretion, and 
knoweth Good from 9 be puniſled by a penal 
Statute that he is ignoran A oh 
Stud. If the Statäte he "hat for the Offenee 
he ſhould have corporal Pain, I think he ſhall be 
excuſed, and have no corporal Pain: But I fap- | 
ofe that that Is not for the Ignorance; for though 
ie knew the Statute, and Willingly offended, yet 
a 1 think Se ns Erk in; as Where 
- _ he ple Ne Tk that is found a- 
Faint him, Uf ff. 2 Record in Aſfffe, and 
5 1 7 Wet bn a: But char is beczuſe the 
Ja "That it was not the Intent of 
dhe Makers of the Statute that he ſhould have that 
Punishment. But if he be of Leafs of Piſere- 
_ Hlon"t& Ko God from Evif, whether he ſhall 
e Card of K f ms apys Fat 
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more doubt: For it is, commonly holden, That 
if an Infant bad not been excepted in the Statute 
of Forejudgment, .that the Forejudgment ſhould 
have bound him, and ſo ſhall his Ceſſer, and his 
levying of a Croſs againſt the Statute; or if he he 
Gardein of a Priſon, and ſuffer a Priſoner to eſcape, 
he ſhall pay the Debt, becauſe the Statutes be ge- 
neral: And if he ſhould by, the Statutes be bound 
within Age, like Reaſon will that he may by a 
Statute penal leeſe his Goods, + 
Doc. If an Infant do a Murther or Felony 
at ſuch Years as he hath Diſcretion to know the 
Law, ſhall not he have the Puniſhment of the 
Law; as pnerof tull Age? i425. 
Stud. L think yes; but that is by an old Max- 
ime of the Law, for eſchewing of Murthers and 
Felonies: And ſo it is of a Treſpaſs. But theſe 
Caſes run nct upon the Ground of Ignorance, 
but with what Acts Infants ſhall be puniſhable or 
not puniſhable for the Tenderneſs of their Age, 
though they be not ignorant. 
De#. Be not yet Knights and Noblemen, that 
are bound moſt properly to ſet their Study to Acts 
of Chivalry, for Defence of the Realm, and Huſ- 
bandmen, that muſt uſe, Tillage and Huſbandry 
for the Suſtenance of the Commonalty, and that 
may not by Reafon of their Labour put them» 


. ſelves to know the Law, diſcharged by Ignorance 


Stud. No verily: For Gth all os ee 


; the. Statute, the Law preſumeth that all baye 
Knowledge of that that they make, as it is faid be- 
fore: And as they be bound at their Peril to take 
Knowledge of the Statute that they make, fo be 


all them that came after them, And as for Knights 


and other Nobles of the Realm, me ſcemeth that 
| they ſhould be bound to take Knowledge of the 
2 ' 1 7 | | | f , f > #* «+ f w 
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Law, as well as any ather within The Realm, ex- at 
cept-them tbatigive themſelves to the Study and R 
Exerciſe of the Law, and except ſpititual 7 ſt 
that in many Caſes be bound to take Knowledge 4 9 
the Law of the Realm, as it is ſaid before in Chap. | 
25. For though they be bound to Acts of Chivalry 
for Defende of the Neal, yet they be bound alſo 
to the Accs of Juſtice, and that: (it ſeemeth)\ more 
than other be, by Reaſon of their great Roſſeſſions 
and Authority, and for the well- ordering of the 
Tenants, Servants and Neighbours, that man 
times have need of their Help; and alſo that they 
be oft called to be of the King's Counſel, and to 
the general Counſels of the Realm, where their 
Counſel''is:right expedient and neceſſary for the 
Commonwealth; And therefore if the Noblemen 
of this' Realm would ſee their Children brouglit 
up in ſuch Ma ner, that they ſhould have Learn- 
ing and Knowledge more than they have common - 
2 uſtd to have in Time paſt, ſpecially of the 
vrounds and Principles of the Law of the Realm, 
Whereim they be inherit (though they had not the 
high cuming of the whole Body of the Law, but 
after jſuch Manner as Mr. Farroſour- in His Book 
that he entitületh the Book, De Laudibui Legum 
Augliæ, advertiſeth the Prince to/have./Know- 
ledge bf the'Lawsof the Realm) 1 fuppoſe it would 
be a great Help hereafter to the Miniſtration of 
Fuſtice of this Realm, a great Surety for himſelf; - 
and a right great Gladneſs to all the People. For 
certain it ib, the more Part of the People would 
more gladly hear that their Rulers and Govers 
nours iatended to order them with Wiſdom and 
uſtice, than with Power and great Retinues, ' But 
Ignorance of the Deed many times excuſeth in 
the Laws of Euglanu: And I ſhall thortly touch 
* 9 thereof, to ſhew here i it ſhall Oy” : 
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and: where it ſhall- not excuſe; and then - Wal 
Reader may add to it after his Ple 2170 and as he 
11 1 95 to be convenient. 440 391K J 


to Selon A 4831 03 bnuod od. 221 oy Ram. ae 
i XI. VII. 18 3 15d 
{3.0 


15 77 a os 1 where Jemranc; 
of the Deed excnjeth in "the: 1 of Edge x 


and, Aud where not. 571 66 4c! A A Sl ; 
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15 a Nan has Horſe in en Meh de 
that in Right had 116 Property to him, not 
knowing but that he hath Right, he [hath good 
Title and Right to the Horſe, and the Ignorance 
ſhall excuſe him. But if be had bought him out 


of the open Market, or if he had known that the 


Seller had no Right, the buying in open Market 
had not excuſed him. Alſo: if a Man retain a- 
nother Man's Servant, not knowing that be is re- 
tained with him, | the Ignorance excuſeth him both 
of tke Offence that Was at the Common Law a- 
gainſt the Maxime that prohibited ſuch retaining 
of another Man's Servant, and alſo againſt the Sta- 
tute 33 Eduard 3. whereby it is prohibit, upon 
Pain of Impriſonment, that none ſhall retain no 
Servant that departeth within his Term, without 
Licence or renſonable Cauſe: For it hath been 
alway taken, that the Intent of the Makers of 
the Lid Statute: was, that they that were igno- 
rant of the firſt Retainor ſhould; not run in any 
Penalty of the Statute. And the ſame, Law is of 
him tliat retaineth one that is Ward to * 
ndt knowing that he is his Ward. And if Ho- 
mage be due, and. the Tenant after that the Ho- 
mage is due maketh a Feoffment, and after the 


Lord, not knowing of the Feoffment, diſtraineth. 
2 the. Homage in that . that "OP 6 
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ſhall excubo nim of his W in 8 | 
he cannot avow for the Homage. But 
if he had known of the Feoffment, he ſhould have 
yielded Damages for the wrongful taking. Alſo 
if a Man be bound in an Obligation that he ſhall 
repair the Houſes of him that he is bound to by 
ſuch a certain Time, as oft as need ſhall require, 
and after the Houſes have need to be repaired, but 
he that is bound knoweth it not; that Ignorance 
ſhall not excuſe, for he hath bound himſelf to it, 
and ſo he muſt take Enowledge at his Peril. But 
if the Condition had been, that he ſhould repair 
ſach Houſes as he to whom he was bound ſhould 
affign, and after he affigneth certain Houſes to be 
repaired, but he that is bound hath no Knowledge 
of that Aſſignment; that Ignorance ſhall excuſe 
him in the Law, for he hath not bound himſelf 


to no Reparation in certain, but to ſuch as the 


Party will aſſign, and if he aſſign none, he is bound 
to none; and therefore {ith he that ſhould make 
the Aﬀignment is privy to the Deed, he is bound 
to give Notice of his own Aſſignment: But if the 
Affignment had been appointed to a Stranger, 
then the Obligor muſt bave taken Knowledge of 
the Aſſignment at his Peril. Alſo if a Man buy 
Lands whereunto another hath Title, which the 
Buyer knoweth not, that Ignorance excuſeth not 
him; in the Law, no more than it doth of Goods. 


Alſo if a Servant come with his Maſter's Horſe 
to a Town that by Cuſtom may attach Goods for 


Debt, and upon a Plaint againſt the Servant an 
Officer of the Town by Information of the Party 
attached the Maſter's Horſe, thinking that it were 
the Servant's Horſe, that Ignorance excuſeth him 
not; for when a Man will do an Act, as to enter 
into Land, ſeiſe Goods, take a Diſtreſs, or ſuch 
other, he muſt by the Law at his Peril ſee * 


3öͤ ĩ ĩ „„ 


mandant inform him that that is the Land that he 


mere Tait, in my Deſire. . % 1 Wie 


Da. That aa ins modes 
divers Caſes of the Law of the Realm, Which (as 
me ſeemeth) ſtand nat ſo clearly with Conſcience 
. r 
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he doth be lawfully: done; as in the Caſe beford 
reheàrſed. And in like wiſe, if ar Sheriff by a 


| Replevin deliver other Beaſts than were diſtrained, 


though that the Party that diſtrained, ſnew bim 
they were the ſame Beaſts, yet an Action of Treſx- 
paſs lieth againſt him, and Ignorance ſhall not ex- 
cuſe him: For he ſhall be compelled no the Law, 
as all Officers commonly be, to Execu the Kings 
Writ at his — to the Tenor of it, and 
to ſee that the Act that he doth be lawfully done, 
But otherwiſe it is, after ſome Men, if upon Sum- 
mons in a Præcipe quod reddat the Sheriff by Infor- 
mation of the Demandant ſummoneth the Tenant 
in another Man's Land, thinking it for the Te 
nant's Land; there they ſay he thall be excuſed: 
For in that Caſe he doth. 4 ſeiſe the Land; me 
take Poſſeſſion in the Land, but only doth ſum- 
mon the Tenant upon the Land and the Writ 


commandeth him not that he ſhall ſummon. the 


Tenant upon his own. Land, but generally that 
he ſhall: fummon him, and knoweth not in what 
Land; and then by an old Maxime in the Law it 
is taken, that he ſhall ſummon him upon the Land 
in Demand: And therefore though he miſtake 
the Land, and be ignorant of it, yet if the De- 


demandeth, that ſuſſiceth to the Sheriff as to his 
Entry for the ſummoning, as they ſay, though it 
be not the FTenant's. And bere I make an End 
r e- Lime. M 0033! 31.67 tr} 
Doc. I pray thee yet or nen take alittle 


Stud. What is that? 78 oth 
Mind in 
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bear tiry Conceit thereia, how they may ſand 


with Conſcience. nam Ms ob Hr er n 
Stad. Rut the Caſes, vand- I —— ee 
will ſay 48 L 2 to thema g k 
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T The ff Queſtion ile Dattor „ How the 
Law of England hn ng ov ſaid: Teaſandble; 

- that probibiteth them that be-arraigned upon 
an Inditiment of Felony or Murther, ante 


— Counſel. 
1G WOrnx 25 


Stud: oF Echinkerh that oy Law in ler 
is very good and indifferent, taking 


l —_— 14 


c the Law n 5 el Hr 10 


Dect. Why? what is the Law in this Point? 
Stud. The Law is as thou fayeſt, that he ſhall 
have, no Counſel: But chen the Law is farther, 
that in all Things chat ꝙꝓertain to the Order of 


Heading the Judges ſhall ih inftꝛuẽt him and order 


him that he ſhall run into no jeopardy by his 
Miipleading. As if he will plead that he never 
khew the Man that was flain, or that he never 
had a Penny worth of the Goods that is ſuppoſed 
that he ſhould ſteal; in theſe-Cafos the Judges are 
bound in Conſcience to inſorm bim that he 
maſt take the general Lie, and plead- that he is 
— — 
berivcerl the K the Partynas to che 

and to ct pringipal: Ml = 1 in 
other Matters abe Ode 85 hay 3 
gere e ta ——— of. Pleading 


in Ach Mie een zettel iow tocbthe(Think,” 


of the Matter: And that s agreat favour -of the 
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And ſometime his Counſel alfo, in the Form of 


Pleading, as they do alſo many Times in Com- 
mon Pleas; yet they migkt in thoſe Caſes, if they 
would, bid the Party and his Counſek "plead at 
their Peril. But they may not do ſo with Con- 
ſcience upon Tnddnents, bs me feenieth: For it 
were a great Unreaſonableneſs in the. Law, if 1 it 
ſhould prohibit him that Ratideth--in | 
bis Lick chat he ſhduld-have nö Osunfel, 
drive him to plead after — — 
malities of the Law chat he knoweth not. 
Def. But what if he be known for a Common 


| nyo or that the Judges know by ry apy 


tion an evident Preſumption 
ge — he aſketh Sanctuary, or — BAL Mic Miſ- 
noſmer, or hath ſome Record to plead, that he 


cannot plead after the Form; may not the Judges 


in theſe Caſes bid him plead at þis-Peril? 7 ws”, 
Stud. I ſuppoſe they may not: For though he! 
be a Common Offender, or that he bei guilty yet 
he ought to have that the Law giveth him, and 
that he ſhall have the Effect of his Pleas, and of 
his Matters entered aſter the Form of the Law. 
And alſo ſometime a Man by Examination and 
by Witneſs may appear guilty that is not j and 
in like wiſe there may be a vehement Suſpicion 
that he is guilty, and yet he is not guilty: and 
therefore for ſuch. Suſpicion or vehement Pre- 
ſumptions methinketh a Man may not with Con- 


ſcience be put from that he ought to have by the 


Law, ne yet although the Judges knew it of their 
owh Knowledge: But if it were in Appeal, I 


ſuppoſe that the Judges might do therein as they 


ſhould think beſt to he done in Conſcience: For 
there is no Law that bindeth them to inſtruct 
him, (but as they do commonly to the Parties of 


A 3 * but they may, if thy wa | 
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282 DIALOGUE n. 
bid him plead at his Peril, by Advice of his Coun- 
ſel: And if the Appellee be Poor, and have no 


Counſel, the Court muſt affign him Counſel, if 


he aff it, as they muſt doin all other Caſes: And 
that methinketh they are bound to do in Con- 
ſcience, though the Appellee were never fo great 
an Offender, and though the' Judges knew never 


fo certainly that he were guilty, for the Law 


bindeth them to do it. And fo methinketh that 
there is great Diverſity between an Indiftment 
and an Appeal. And the Reaſon why the Law 
prohibiteth not Counſel] in Appeal as it doth. in 
an Indictment, I fappoſe is this: There is no Ap- 
peal brought, but that of Common Preſumption the 
_ Appellant hath great Malice againſt the Appellee; 
as when the Appeal is brought by the Wife of the 
Death of her Huſband, or by the Son of the Death 
of his Father, or that an Appeal of Robbery is 
brought for ſtealing of Goods. And therefore if the 


Judges ſhould in thoſe Caſes ſhew themſelves to in- 


ſtruct the Appellees, the Appellants would grutch 
and think them partial: And therefore as well f-r 
the Indemnity of the Court, as of the Appellee, in 
Caſe that he be not guilty, the Làw ſuffereth-the 
Appellee to have Counſel. But when that a Man 
is indicted at the King's Suit, the King intendeth 


nothing but Juſtice with favour, and that is to 


the Reſt and Quietneſs of his faithful Subjects, 
and to pull away Miſdoers among them charitably: 
And therefore he will be contented that his Ju- 


ſtices ſhall help forth the Offenders accor wy bog 


the Truth as far as Reaſon and Juſtice may ſu 
And as the King will be contented therein, it is 
to preſume that the Counſel will be contented ; 
and fo there is no Danger thereby, neither to the 
Court he to the Party. And as I ſuppoſe for this 


Reaſon it began that they ſhould have no Counſet 
8 | pon 
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1500. that it is now 


into = Maxime of che Law, e 
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Indictments, and that bath ſo long conti- 
into a Cuſtom, and 


have. | 
Det. But if the Judges knew of their own 


Knowledge that the Indictee was Guilty, and 
then he pleadeth Mifnofmer, or a Record that he 


was auterfoits arraigned, and acquit of the fame 


Murther or Felony, and the Judges of their own 

Knowledge know that” the is untrue, may 

not then bid him plead at his Peril? © © 

\ Stud. I think yes: ut if they know of their 

own Knowledge that he were güilty of the Mur- 
ther or Felony, but that the Plea was untrue 
knew not but by Conjecture or Information; 

think they tnight not then e ache 


Peril. | | 
CHAP. n us 

4 e a, Nele of the Dae, e 
ther be younger Brother that 


| tate, as Bier becouſe it is not known but 


the eldeſt wings is dead, be in Con- 
ſens @ Bar. a. 
is. in Law | 


. 
3 


bo A ten ſeiſed of Land in Fee bach Ie 
Ao ſons, the eldeſt Son goeth be- 
yond the Sea, and becauſe a common Voice is 
that he is dead, the younger Brother is taken ſor 
Heir, the Father dieth, the younger Brother en- 

treth as Heir, and-alieneth the Land with a Ward 
ranty, and dieth without any Heir of his Body; 
and after” the eldeſt Brother cometh agai 
claimeth the Land Meir 6s to his Father: Whbe⸗ 
ther ſhall) he be barred by that in Con- 
ſeience, as he is in the Law? Stud. 


F Brother, a rhe 


in, and 


. 24 DTALOGCUE MW: 
Stud. It is a Maxim in the Law,; that the 
eldeſt Brother ſhall in that Caſe: be barred; and 
that Maxime ig taken te be of as ſtrong Effect 
in che Law, as if it were ordained by Statute 
to be a Bar- And it is as old a Law that ſuch 
a: Warranty ſhall bar the Heir, as it is that the 
Inheritance of the Father ſhall- only deſcend to 
the eldeſt Son. And ſich the Law fo is, why 
then ſhould not Conſcience follow the Law, as 
well as it doth in Ran that the eldeſt on 
ſhall have the Land? 
Dad. For there apddarerh no reafoliall, Cauſe 
n the Maxim onght to have a lawful 
beginning: For what Neaſon is it that the War- 
ranty of an Anceſtor that hath no Right to Land 
ſhould bar him that hath Right? And if it were 
ordained by Statute, that one Man ſhould have 
another Man's Land, and no Cauſe is expreſſed 
why he ſhould have it; in that Caſe, — he 
might hold the Land by Fo orce: 8 Statute, 
yet he could not hold it in without 
there was 'a Cauſe why he ſhould — And 
theſe Caſes be not like, as nie ſeemeth, to the 
Forſeitute of Goods by an'Outlawry!: For- will 
agree for this Time, that that Forfeiture:ſtandeth 
with Conſcience, becauſe it is ordained for mini- 
ſtration of Juſtice; but I cannot iperceive any 
ſuch Caſe here: And therefore methinketh that 
this Caſe is like to the Maxim that was at the 
Common Law of Wreck of the Sea, that ib to: 
ſay, that if a Man's Goods had been wreched 
upon the Sea, that the Goods ſhould have been, 
immediately forfeited: to the King. And it is 
holden by all Doctors, that that Law is againſt 
Conſcience, except in certain Caſes that were too 
long to rehearſe now. And it was ordained by 
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CHAPTER XLIX, 2846 
Mye to the Land, that the Owner, if he prove 
the Goods within a Vear and a Day to be his, 
ſhall have them; whereby the-ſaid Law of Wrecks 
of the Sea is made more ſufferable than it was 
before. And ſome think in this Caſe that this 
Warranty is no Bar Wann K it 
be a Bar in the L. 
Stud. I. pray thee bn that Caſe:of Wreck of 
the Sea in thy Remembrance, and put it hereaf- 
ter as one of thy Queſtions, and i thereupon: ſhew 
me farther thy Mind therein, and I ſhall with 
good- will ſhew thee my Mind. And as to this 
Caſe that we be in now, methinketh the Maxime 
whereby: the Warranty ſhall be a Bar is good 
and reaſonable; for it — not againſt Reaſon 
that a Man ſhall be bound, as to temporal Things, 
the Act of his Anceſtor to whom he ue 
or like as by the Law it is ordained, that 
ſhall have Advantage by: the ſame Anceſtor, — 
have all his Lands by Diſcent, if be have any 
Night; ſo it ſeemeth that it is not unreaſonable, 
though the Law) for the Privity of Blood that is 
between them, ſuffer them to have a Diſad vans 
tage bythe ſame Anteſtor. But if the Maxime 
werte that if any of his Anceſt6ts; though h 
were not Heir to him, made ſuch a Warranty 
2 it ſhould be a Bar; 1 think that Maxime 
wete againſt Conſcience, for in that Caſc. there 
were no Ground nor Conſideration· to prove how: 
the ſaĩdꝭ Maxime ſhould have a law ful 
wherefore t were to be taken as a Maxime. u- 
the Law of Reaſon. But methin kæth t ãs 
otherwiſe in this Caſe; for che Reaſon: chat 1 
haue made befbre. 3 3&0) 210 SoC] 1 ils 4 2H! 94 
Dar. If. the Father bind 2 and his Heirs 


tothe tof'a Debt, and die; in that Caſs! 
the 8on be bound to amg ü 
2741S .- 5 e 
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* hy diſcent 'from bis Fache 
W | 451 — 1 | agree,” chat if this Man have 
1 Aſs alen from the Anceſtor. that made the 
WW Warranty, chat he ſhould have. been barred); 

But elſe metbinketh it ſhould Rand rh with 
= Conſeionce that it ond be a Bar. 

w Stud. In that Cafe of the Qbligation. the Lan 
1 is a5 thou ſayeſt; ant the Cauſa is, for that the 
Wo Maxime of the Law in that Caſe is none other, 
5 but that he {hall be charged if he have Aſſets by 
. diſcent: But if the Maxime had been general, 
that the Heir ſhauld Now bound in that Caſe 


5 Nan is — Heir, he — as be that 
"ni hath nothing by Diſcent :-But where he claimeth 
hi the Land in his on Right, there the Warranty 
Wl | of: his Anceſtor ſhall be a Bar to him, though 
vt he have no Aſſets from the ſame Anceſtor: And 
"as though it be faid in Ezechie/ ap. 18. That the Son 
WW | Shall not bear the Wickedne/s of the: Fathers, that 
Wl | is underſtood Spirituallyß. But as to Temporal 
1 Goods,” the Opinion ef the Doctors is, that the 
as hon: ſometime may bear the Offence. of chis Father. 
5 - Daft. Now has J have heard abyaMind...in 
chis.Cale, I-will take Adviſement therein till. 2 
better Leiſure, and: will einm 

| Quyeſtion. N A i e 27 
Stud. Loy therda.a chew dapalty and I ſhall 
with eee _—_ n ie en ag 
can. 
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q The B 98; ion of the Doctor; If o Man 

proſecute a.collateral Warranty, to extin 4 
8 at he knoweth another Man bath te 
Land, whether it be 4 1 in n 
Grit is in Lem, er net? 


Dos. As, is difleiſed kh e Taka a 
Diſſeiſor ſelleth the Land, &c. the A» 
 lienee knowing of the Diſſeiſin, obtaineth a Re- 
leaſe with a Warranty of an Anceſtor collateral 
to the Diſſeiſee, that knoweth alſo the Right of 
the Diſſeiſee; that Anceſtor collateral dieth, after 
whoſe Death the Warranty deſcendeth upon the 
Diſſeiſee: Whether may the Alienee in that Caſe 
hold the Land in Conſcience as he may by the Law? 
Stud. Sith the Warranty is deſcended upon 
him, whereby he is barred in the Law, methink- 
eth that he ſhall alſo be barred in Conſdience; and 
that this Caſe is like to the Caſe in the next 
Chapter | before, wherein I have ſaid, det ( 
methinketh) it is a Bar in Conſcience. ' - 
Dodt. Though it might be taken for a Bar in 
Conſcience in that Caſe, yet methinketh in this 
Caſe it cannot. 2 
Brother entered as Heir, knowing none other 
but that he was Heir of Right, and after, When 
7 he ſold the Land, the Buyer knew not but that 
nall he that ſold it had good Right to ſell it, and ſo 
as be was ignorant of the Title of the eldeſt Bro- 
cker; and that Ignorance came by the Default 
1 and Abſence of himſelf that was the eldeſt Bro- 
je ther: But in this Caſe as well the Buyer, as 
P. he that made the collateral Warranty, knew the 
i; — of the Diſſeiſee, and did that aun 


a 
** 


n Thougb be — — 
| meine rh ds the faid collateral War the 

eaney p hee ſuch Offence" is not to be conſidered 
in che Law, but it be in very ſpecial Caſes: For 
if ſuch Alledgings ſhould here ne inthe Law, 
Roteaſes: and other ſhould be of Gall 
Effect, and upon every light Surmiſe .all-Wri. 
—— in Trial, — they were 


| aof buy — che — drive 


2 .— e 5 — her 
nion of many Men, there is no Remedy 
in theſe Caſes in the Chancery; For they ſuy that 
where the Common Law, in Uuaſes concerning 
Inheritance, putteth the Party ygon-any Averment 
for of an Inconvenience that might fol- 
low of it among the People that iſ the ſamt In- 
convenience ſhould follow in the Chancery, if the 
— Matter would be pleaded there, that no 

ſhould lie in ſuch Caſes: And fo 3 
— — for as much Vex 


Delay, Coſts and Expences might g row” 65th 
Party, * he ſhould be put to anſwer” * 
| ver- 


or not. Therefore to 
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ſaid Caſes, ne in other like unto them. Neverthelef 
I do not tale it that their Opinion is, that he 
that bought the Land in this Caſe may with goa 
Conſcience hold the Land, becauſe he ſhall not 
be compelled by no Law to reſtore it :; but that 
he is in Conſeience and by the. Law of - Reaſon 
bound to reſtore it, or otherwiſe: to recompence 
the Party, ſo as he ſhall be contented... And-I 
ſuppoſe verily it is ſo, if he will keep his Soul 
out of Peril and Danger. And after ſome Men, 
to theſe, Caſes may be-reſembled.-the Caſe of a 
Fd wit inal oe: is rememhred before 
in the twenty-fourgh: Chapter of this Book, where 
a Man knowing another to have Right to gertain 
Land, cauſeth a Fine to be levied thereok with 


Proclamation, and the other ſuffereth five. A cars 


to paſs Without Claim in that — | 
Remedy neither by Commen Law, not b | 
pays, and that vt, he that levied — — 
bound to reſtors che Land in Copſciance. Ad 
methinketh I could right well agree, that it ſhould 
be ſo in. this Caſe, and that ſproally, becauſe, the 
Party himſelf. knoweth-.perfeRtly that ther faid 
collateral .W. arranty was obtained by Coin and 
omar ps dience. nn Ant A wit wn 
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Dea. J Pray thee. LI we: naw. hear thy | 

bow the Law of England ming 
682 that be R upon the Sea may ſtand 
with Conſcience, for I e 
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Stud. I pray thee let me firſt hear thine O- 
pinion, what thou thinkeſt therein. 25 
Doc. The Statute of Heft. 1. that ſpeaketh 
come alive unto the Land out of a Ship, or 
Barge, that it ſhall not be judged for Wreck: 
So that if the Party to whom the Goods belong 
come within a Year and a Day, and prove them 
to be his, that he ſhall have them; or elſe that 
they ſnall remain to the King. And methinketh 
that the ſaid Statute ſtandeth not with Conſci- 
ence ; for there is no lawful Cauſe why the Party 
ought to forfeit his Goods, ne the King or Lords 
ought to have them, ſor there is no Cauſe of 
Forfeiture in the Party, but rather a Cauſe of 
Sorrow or Heavineſs; and ſo the Law ſeemeth 
to add Sorrow upon Sorrow). And therefore 
Doctors hold commonly, That he that hath ſuch 
Goods is bound to Reſtitution, and that no Cu- 
ſtom may help; for they ſay it is againſt the 
Commandment of God, Levit. 19. where it is 


commanded, that a Man ſhall love his Neighbour 
«as himſelf; and that they ſay he doth not that ta- 
keth away his Neighbour's Goods. But they 


agree, That if any Man have Coſt and Labour 
for the ſaving of ſuch Goods wrecked, ſpecially 
for ſuch. Goods as would periſh if they lay ſtil 
in the Water, as Sugar, Paper, Salt, Meal, and 
ſuch other, that he ought to be allowed for his 


Coſts and Labour, but he muſt reſtore the Goods, 
except he could not ſave. them without putting 


5 


his Life in Jeopardy for them; and then if he put 


his Life in ſuch Jeopardy, and the Owner by com- 
mon Preſumption had had no way to have ſaved 


4 them, then it is moſt commonly holden. that he 


may keep the Goods in Conſcience. But of other 
Goods that would not ſo lghtly periſh, but that 


\ 


| the Ownef might oor | 
them himſelf, or that might be ſaved withoue 


„of , 1 a0 P -eſan ption fave 


any Peril'of Life, che Takets of them be bound 
to Reſtitution to the Owner, whether he come 
within the Vear or after the Lear. . Mb, HZ 
And methinketh chis Cale is ſomewhat like 
to a Caſe that 1 ſhall put. If there were a Law 
and Cuſtom in this Realm, or if it were otdajtien 
by Statute, that if any Alien came through! de 
Realm ih Pilgrimage, and died, that all his 
ſhould be forfeit; that Law ſhould be againft 
Conſcience, for there is no Cauſe reaſonable Y 
the ſaid Goods ſhould be forfeit : And no more 
methinketh' there is of Wreck nat 


Stud. There be divers Caſes where en Mun 


ſhall leefe bis Goods, and no Default in Hirmb: 
As where Beaſts ſtray away from a" Man, antl 
they be taken up and proclaimed, and the Owner 
hath not heard of them within che Vear and tf 
Day, though he made ſufficient Diligenee to lade 
heard of then ; yet the Goods be forfeited, und 
no Default in him. Aud ſo it is where 4 Mah 
killeth another With the Sword of John ar dri, 
the Sword ſhall be forfeit as a Dendand, and yot 
no Default is in the Owner. And ſo methink 


eth it may be in this Caſe; and that ſich the 
Common Law, before the faid Statute, wat 


That the Goods wrecked upon the Sea ſhall Be 


forfeit to the King, that they be alſo forfeitrl 
no after the Statute, ' except 
following the Statute; for the 'Law muſt needs 


reduce the Properties of all Goods to ſome Man; 


and when the Goods be wrecked, it ſeemeth the 


Propertyis in no Man: But admit that the Pro- 


perty remain ſtill in the Owner, then if the 


Owner; percaſe, would never claim, then lit 
ſhould not be known who ought to have them, 


N 2 and 
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and ſo might en. and no Prof 
come of them: refore methinketh it reaſon- 
able that the Law ſhall appoint ho ought to have 
them,” and that bath the Law appointed to the 
King, as Sovereign and Head over the People. 
Duc. In the Caſes that thou haſt. put before 
of the Stray and Deodand there be Conſiderations 
hy they be forſeit, but jt is not ſo here: And 
methinketh that in this Caſe, it were not unrea- 
ſonable that the Law would ſuffer any Man that 
would take them, to take and keep them to the 
Uſe of the Owner, ſaving his reaſonable Expen- 
ces and this methinketh were more reaſonable 
Law, than to pull the Property out of the Owner 
Doctors hold that every Man may take them 
lawfully: that will: But otherwiſe it is (as they 
ay ) if he throw them out for 1 fear that they 
ſhould overcharge the Ship. 7 2 
Stud. There is no ſuch Law in this Realm of 
Goods forſaken: For though a Man wave the 
Poſſeſſon of his Goods, and faith be forſaketh 
them, yet by the Law of the Realm the Pro- 
perty temaineth ſtill in him, and he may ſeiſe 
them after When he will. And if any Man in 
the mean time put the Goods in Safeguard to the 
that he ſtiall be allowed for his rea ſonable Brel 
ces in / that Behalf, as he ſhall he. f Gods found; 
but he ſfiallo have no Property: in them, no more 
chari in Gods found. And I would agree, That 
1 n Man preſcribe,- that if he find any Goods 
nis own, that that Preſcription were void: For 
there is no Couſideration how the Preſeription 
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F 
Dost. What is that? 1 1 Wil MI 3&0 ©: 
Stu. It is this: The King, of the old Cuſtom: 
of the Realm, as the Lord of the narrow Ska, 
is bound, as it is ſaid, to ſcour the Sea of the 
Pirates and petit Robbers of the Sea; and ſo it 
is read of the noble King Saint Edgar, that he. 
would twice in the Vear ſcout the Sea of Tuch 
Pirates: But I mean not thereby that the King 
is bound to conduct his Merchants upon t the dea 
againſt all doutward Enemies, but that he is bound 
only to put away ſuch Pirates and petit Robbers. 
And becauſe that cannot be done without great 
Charge, it is not unreaſonable if he have ſuch 
Goods as be wrecked upon the Sea toward the 
Cha Met „eim AR! Jos ind blod terofhat 

Doc. Upon that Reacn'T will take a Reſpicd | 
till another Time. 199, S921, ee e 1 Ao. 
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1 7 be 370 Nel jon of ihe Poor Y Whether 
it hand, with. Conſcience 1 probibit. a Jury 
of Meat and Drink til they be agreed bag 
e ls £4 Ohne ti ni 
Pane of the ele Miniof an: Bedi know 
the Truth of his own Knowledge, and 
induced bib Fellows" thereof, and they will in 
no wiſe give Credence to him, and thereupon, be- 
cauſe Meat and Drink is prohibited them, he is 
driven to that Point, chat either he muſt aſſent 
to them, "and give their Verdict againſt; his own 
Knowledge, and againſt his own cience, or 
die for lack of Meat: How may the Law then 


ſtand with Conſcience, that will drive an Inno- 
N 3 cent 
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bent to that Extremity, to be either ſorſworn, or 
to be famiſhed and die for want of Meat? 
Stud. I take not the Lawof the Realm to be, 
that” the Jury after. they be ſworn may not cat 
nor drink till they be agreed of the Verdict: But 
Truth it is, there is a Maxime and an old Cuſtom 
in the Law, that they ſhall not eat nor drink 
after they be ſworn, till they have given their 
Verdict, without the Aſſent and Licence of the 
Juſtices. And that is ordained by the Law for 
eſchewing of divers Inconveniences that might 
follow thereupon, and that ſpecially if they ſhould. 
eat or drink at the Coſts of the Parties; and there- 
fore if they do contrary, it may be laid in an Ar- 
reſt of the Judgment : But with the Aſſent of 
e Juſtices they may both eat and drink. As 
N of the Jurors 11 ſick before they be agreed 
of their Verdict, fo ſore thut he — — com- 
= of the Verdict, then by the Aſſent of the 
Tuſtices he may have Meat and Drink, and alſo 
uch other things as be neceſſary for bim; and 
bis Fellows alfo at their own Colts; br at the in- 
rent Coſts of the Parties, If they ſo agree, or 
the Aſſent 82 : e Juſtices N S hal "eat and 


fink, . And therefore if th * len 
thou 1100 fctkett of, and Ew 
wiſe agree in their Verdict, and thr — 
tr ay 9 the Juſt Juſtices V Beareithation,! the Juſtitez 
5 8 Caſe fi them to'tierborh*Meat 
"And if yy ure wife „think 
xt 12 55 ices MA may ſet Jud Order in the What 
ter as e ta“ them by theilt Pfferetion to 
tina with 2 and Conſcience; by awurding 
of a new Enqueſt, and b ſetting Fine upon them 
that th Thall find in ef or otherwiſe as 


they malt think beſt by their Diſcretion "We! as 
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* 
4 "= 


will. 


S 1 1 — 


they may do if one of the Jury die beſore Verdict, 
or if any other like Caſualties fall in that behalf. 
But what the Juſtices ought to do in that Caſe 
that thou haſt put, in their * I will 
ee e as e Fiegtnt 


£ by 
* 


| E. . U A BY LIL 
7 The felt Queſtion of the Doctor; Whether 
the Colours that be given at the Common Law 
in Alles, Action, of Treſpaſs, and divers 
other Actions, ſtand with Conſcience, becauſe. 
they be maſt e feigned, and be not true. 


De 1 Pray thee let me hear thy Mind to o What 
Intent ſuch Colours 1 given, and ſith 


Fr. commonly untrue how, ey may ſtand. 
with Conſcience ! 0 by 


Stud. The Cauſe why ſuch Colours be given, 
is this: There is a Maxim and a Ground of the 
Law. of England, that if the Defendant or Te- 
nant in any Action plead a Plea that ele 
to the general Iſſue, that; he ſhall be comp . 
to take the general Iſſue; and if he, will N 
ſhall be condemned, for as of anſwer Fo 
general Iſſue in Aſſiſe is, That he 4&4 iS. ee 
the Diſſeiſor hath, done no Wrong, nor no Dif; 


ſeiſin; and in a Writ of Entry in the Nature of | 


Aſſiſe the general Iſſue is, Tha he diſſeiſed 
not; and in an Action of Trgſpeſt, that t he is 3 | 
guilty. And ſo every Action hath, his" nera 
Tue — the Law: And the Ten; 

K. take the general Tue, or plead 


ſome Plea b. in Abatement of the Writ, tot the Juril- 


diction, to the Party, or elſe ſome; Bar, or ſome 


Vn. by way of Concluſion, And therefore if 
122 N 4 Jon 
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Nabu at: Seite 5infeofP am. dare of Land, and 2 
derartiger bringeth un Afflſe againſt the ſaid I. Hari 
for the Landy whoſe! Title he knbweth not; in 
this Caſe, if he ſhould: be compelled: to plead to 
the Point of the Aſſiſe, that is to ſay, that he 
hath done no Wrong, ne no Diſſeiſin, the Mat- 
ter ſnould be put to the Mouths: of twelve Lay- 
men, which be not learned in the Law; = 
therefore better it is that the Law be ſo ordered, 
that it be put in the Determination of the Judges, 
than of Lay-men. And if the ſaid H. Hurt, in 
the Caſe before rehearſed, would plead in Bar of 
the Aſſiſe, that John at Stile was ſeiſed, and en- 
feoffed him, by : Force whereof he entered, and 
aſked: Judgment if that Aſſiſe ſhould lie againſt 
bim that Plea were not good, for it amounteth 
but to the general Iſſue; and therefore he ſnall be 
compelled: ta take the general Iſſue, or elſe the 
N ſhall be awarded againſt him for lack of An- 
And therefore to the Intent the Matter 
— —ͤ— before the Judges, ra- 
ther than before the Jury, the Tenants uſe to give 
the Plaintifta Colour; -th that is to ſay, a Colour of 
Action, whereby it ſhall appear — hurt« 
ful to the Tenant to put that Matter that he 
pleadeth to the Judgment of twelve Men: And 
the moſt conimon Colour that is uſed in this Caſe | 
is this: When be hath pleaded that ſuch a Man 
enfeoffed him, as before appeareth, it is uſed that 
he ſhall plead farther, and ſay that the Plaintiff 
claiming by a Colour of a of Feoffment 
made by the: ſaid: Feoffor.: before the Feoffment 
made to him, where no Right paſſed by the 
Deed, entred, upon whom be entred, and aſked- 
Judgment if the Aſſiſe lie againſt him. In this 
Caſe, becauſe it appeareth to be a doubt to un- 


learned Men, whether the Land paſſed ben 


bor he wittingly! 


4 * * 9 E 3 * 3 1 a . nn 
FR. N F . ; ; 
* % 
" ail 8 * „ * 9 
5 : 2 N * ö 
7 R. J 1 
! 
1 
8 I 
i 


Dead; without Livor\hotheherefant.the et 
ſuffereth che. Tenant te hade thut ſpeciall Matter | 
to bring the Matter to the” Dettrmiatioh of the 
And in ſuch Caſe tha Judges may nat 

put the Tenant: from the Plen, for they knew not 
a5 Judges but that it is true; and ſo if any De- 
fault be, it is in the Tenant, ande not in the 
Court. And though the Truth be, That there 
were na ſuch Doed of Feoffment made to the lain 
tiff as the Tenant pleadethg yet methinketh there 
is no Default in the Tenant, for he doth zit ton 
» ect S 2405 


good Intent, as before app 
Doc. If the Tenant know that the Feoffor 


made. no ſuch Deed of Feoffment to the Plaintiff}. 


then there is a Default in the Tenant to plead it, 
ſaith againſt the Trutkgrandit 
is holdem by all Doctors, that every Lie ij an Ofd 
ſence, more or leſs; ſor if it be of Malice and:to 
the Hurt o his Neighbour, then it is called max 
pornictofum, and that is deadly Sin; and 
and to the Hurt of no Mans NOT: 


dacium. 
if ĩt be in Sport, 
of: Cuſtom uſed, ne of Pleaſure! that he hath ra 
lying; then it is venial din and it is called in Hats 


mrnauciun. jocoſum; ani if it be to the Profit uf i 
Neighbour; to the Hurt of no Man then lit 
is alſo venidl Sin, and it is called in Larin inondaio 
cium offici and though ĩt be theileaſt ofghoſs 
three, yet it is a . be'iefat 
chewedy u ci 3163 gs $1050 as eic battoatns 
Stud. Though the Midwives of hed ben 
had eſtrved the Male · Children af the i 
brews, ſaying do the King Phurabb, that the =. 
brewsi had Women that were eunningin the fame: 
Craft, which ere they came had reſetyed-the Chil 
dren alive, where indeed they 7 themſclves-of 5 
and of Uread of God — 
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Thi Lord hens "any 


venial Sin doth not utterly extin& Charity, 


nderft6od;' that he f — Wien 

gave t ual 
Houſes, and that they had therefore eternal Re- 
Ward? And if they finned by that Lie, although 
it were but venial, yet I cannot os how they 
ſhould have therefore eternal Reward. And alſo 
if 'a Manz intending to ſlay another, aſk me where 
that Man is; is it not better for me to lie, and 
a I cannot tell where he is, though Þ know it, 
than to ſhew Where he e en ber. Aarther 


; ſhould follow? ꝰ 18 


Docr. The Deed that the Midwives of Feypt did; 
in fav ing the Children, was meritorioud, and de- 
ſerved Rew-ard everlaſting, if they believed in God, 
and did good Deeds beſide, as it is to ſuppoſe they 
did, When they for the Love of God refuſed the 
Death of the Innocents: And then though they 
made a Lie after, which was but venial Sin, that 
could not take from them their Reward; for: 2 
5 but let · 
teth the Fervour thereof: And therefore it may 
well ſtand with the Words of Saint Hierom; that 
they had for their good Deed eternal Houſes, and 
yet the Lie that "made to be a venial Sin. But 
nevertheleſs, if ſich a Lie that is of it ſelf but ve- 
nial, be affirmed with an Oath, It is always mor- 
tal, I he lnb it be falſe that he ſweareth. And 
te the dther Queſtion, it is not like to this Que- 
ſtion that we have in Hand, as me ſeemeth: For 
ſometime # Man for the elchewiug of the greater 
Evil may do a leſs Evil, and then the leſs is no Of- 
fence in kim; and fo Fs in the Caſe that thou haſt 
put, wherein becauſe it is leſs Offene to ſay he 
woteth hot where he is, though he know 
he is, than it is to ſhew where he is; 7 


Murther ſhould follow, it is therefore no Sin to 
2 he woteth not where he 1 is; For every Man is 


bound 


CHA PTE 4 I. 299 
bound to love his Neighbour, and 85 he ther Wy 
this Caſe where he is, knowing his 

follow: thereupon, it ſeemeth that — Ae 
ne that he did not to him as he would be done to, 
But in the Caſe that we be in here, there is no 
ſuch Sin eſchewed: For though the Party: plead- 
eth the general Iſſue, the Jury might find the 
Truth in every thing; and therefore in that he 
ſaith that the Plaintiff, claiming it by the Colour 
of a Deed of Feoffment, where nought paſſed, 


- entred, Cc. knowing that there was no ſuch 


Feoffment, it was a Lie in him, and a venial Sin, 
as methinketh. And every Man is bound to ſuf- 
fer a deadly Sin in his enen, rather en a 
venial Sin in himſelt. 1 
Stud. Though the Jury upon 7 general Iſue 
may find the Truth, as thou fayeſt; yet it is much 
more dangerous to the Jury to .inquirerof many 
Points, than to inquire only of one Point. And 
foraſmuch as our Lord hath given a Commatid- 
ment to every Man upon his Neighbour; there: 
fore every Man is bound to force as much as in 
him is, that by him no Occaſion of Offence come 
to his Neighbour. And for the ſame Cauſe the 
Law hath ordained divers Maxims and Principles, 
whereby Iſſue in the King's Court may be joined 
upon one Point in certain, as nigh as may be, 
and not generally, leſt Offence might follow 
thereupon againſt God, and a Hurt alſo unto the 
Jury. Wherefore. it ſeemeth;,that he loveth not 
his Neighbour as himſelf, ne that he doth not as he 
would be: done to, that offereth ſuch Danger to 
his Neighbour, where he may well and conveni- 
ently keep it from him, if he will follow the Or- 


der of the Law; and it ſeemeth that he putteth 


himſelf wilfully in Jeopardy that doth it, as it is. 


written, Eccleſ. 3. Qui amat periculum in illo peri- 
| lit, 
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bit, that is And rg Doe ſhall periſh 


bour in Peril 


mſel 
Malle IS n CD XD Wi 


Fury 5 — be might conveni- 
efitly have the ſpecial Famer And furthermore, 


in — and he 


it is no in Princes and Ruulers to ſuffer 


Contracts, and buying and ſelling in Markets and 
Fairs, though both Perjury and Deceit ſhquld fol. 
tow/thereupon;- becauſe ſuch Contracts be neceſ- 
for the Commonwealth: So it ſeemeth like- 


f — that there is no Default in the Party that 


ſuch a ſpecial Matter, to avoid from his 
bour the danger of Perjury, ne yet in the 
Court, though they induce him to it, as they do 
fometime':for the Intent beſore tehearſed. And in 
lik& wife ſome will ſay, That if 'Rulers:of Cities 
aud Commonalties ſometime for the Puniſhment 
of Felons; 8 and ſuch other Offenders, 


wines the Intent they would have them con- 


Fels the truth) ſay to them that be ſuſpected, that 
they be informed of ſuch certain Defaults or Miſ- 
demennors in the Offenders, and that they do to 
the Intent to have chem confeſß ebe Truth, that 
they were not ſo inſormedz that yet it is 


no! Offenes to they were ſo informed; becauſe 


do it for the common Wealth: For if Of- 
were ſuffered to go unpuniſned, the Com- 
3 would eftſoons decay and 8 periſh. 
Do. I will take adviſement upon thy Reaſon 

in this Matter till another Scaſon, and I wilUnow 
aſk thes another Queſtion — —ũ—ꝓ — 

I pray thee let me hear thy Mind therein. 


Stud. Let me hear thy Queſtion, rer ft 
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that When the Tenant in Aſſiſe 
— a Stranger was ſeiſed and enfeoſſed 
bim, and giveth; the Plaintiff a Colour in fuck 
Manner as before appeareth in the forty- eighth 
Chapter, that the Tenant many Times, When 
he hath pleaded thus, and the Plaintiff claiming 
by a Colour of a Deed of Feoffment made þ _ 
faic Stranger, where nought pailed hy the 
entred and that then they uſe! to ln den 
upon whom: H. B. entred, upon vbom the Te- 
nant entred; where indeed the ſaid A. B. never 


entred, ne haply there was no ſuch Man: Her 


can this Pleading be excuſed of an Untruth? And 
what reaſonable Cauſe can he w ſuch a; Plead> 

EY againſt the: Truths) nn 
21 * The Cauſe why that Manner of Plæading 
is ſufferedd is chis: If the Tenant. by his plead 
confeſſed an immediate Entry upon the ee 
or an immediate putting out of the Plaintiff, hich 


in Frrnch is called an Qu/ter'; then if the Title 


were after found for the Plaintiff, the Tenant by 
his Conſeſſion were attainted of the Diſſeiſin. And 
becauſe: ãt may be, that though the Flaintiff have 
good Tiale wel the: Land, that: yet the Tenant is no 
Diſſeiſor, therefore the Tenants uſe many I — 
to plead in ſuch Manner as thou haſt ſaid 
to ſave themſelves from confeſſing of an — : 
And fv if there be any Default, it is not in the 
Court, 
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cuſed, but there is an untruth? 


Court, ne in the we, Ar, tee the 
Truth therein till it be tried. And methinketh 
alſo that there is in this Caſe right little Default 
or none in the Tenant, nor in his Counſel, ſpe- 
cially if the Counſel know that the Tenant is no 
Diſſeiſor. But as to that Point, I pray thee, that 
as thou haſt taken a Reſpite to be adviſed, or that 
thou ſhew thy full Mind in the Queſtion of a 
Colour given in aſſiſe, whereof mention is made 
in the faid forty- eighth Chapter, that I likewiſe 
may have a like Reſpite in this Caſe till another 
Time, to be adviſed, and then I ſhall nme 

will ſnew thee my full Mind therein. 
Doc. I am content it be as thou ſayeſt. But 1 
y thee -_, I'm re add another Queſtion to 
2 two Qu ore rehearſed of Colours in 
Aſſiſe, and 2 thy Mind therein, becauſe that 
— — much to the ſame Effect that the other 
do, (that is to ſay) to prove that there be divers 


ft Things ſuffered in the Law to be pleaded that be 


againſt the Truth: And T pray thee let me here- 
after know thy Mind in all three Queſtions, * 
thou ſhalt then with a good will know mine. 
Stud. I n me the Caſe that: thou - 
of. Woe { «A 
Dat. If a Man ſteal a Horſe feeretlyin. the 
Night, it is uſed that thereupon he ſhall be indict» 
ed at the King's Suit, and its uſed that in that 
Indictment it ſhall be ſuppoſed that he ſuch a Day 
and Place with Force and Arms, (that is to ſay} 
with Staves, Swords, and Knives, Cc. feloni- 
ouſly ſtole the Horſe againſt the King's Peace; 
and that Form muſt be kept in every Indictment, 
though the Felon had neither Sword nor other 
Weapon with him, but that he came ſecretly 
without Weapon: How can it therefore be ex- 


Sud. 


. 


* 


"om APTDDR LN 303. 


a Ich in not alledged in the. Indictment hy 
Matter in Deed that he had ſuch Weapon, for the 
Ene Sh. 21 nid n l 
. Inquiratur pro Damind Næes Ii A. tali die f an». 
in apud talem locum vi &; arms, vidaliret Gladiis, 
Sc. talem Epuum talis hominis cchit, Se. ER 
And then the twelve Men be only charged with 
the Effect of che Bill, that is to fay, Whether he. 
ty of the Felony or not, and not whether 
ney be guilty:under ſuch Manner and Form as the. 
Bill ſpecifieth-or not; And ſo when they ſay Billa 
vera, they ſay true, as they take the Elec of the 
Bil to be. And therefore” if there were falſe 
Lain in the Bill of Indicment, and the Jury, 
ſaith Billa vera, yet their Verdict is true; For 
their Verdict. ſtretcheth not to the Truth or falſ- 
hood of the Latin, but to the Felony, ne to the 
Form of) the Words, but to the Effect of. the 
Matter; and that is to enquire whether there werg 


any ſuch Felony done by the Perſon or gy And 


though the Bill vary from the Day, from the 
Vea, and alſo from the Place where, the Tow 
was done in, ſo it vary not from the Shire that 
the Felony was done in, and the Jury ſaith Billa 
vera, they have given a true Verdict; for they are 
bound by their Oath to give their Verdict accord- 
ing to the Effect of the Bill, and not according 
to the Form of the Bill. And ſo is be that ma- 
keth a Vow. bound likewiſe to that that by the 


Law is the Effect of his Avow, and not only to 


the Words of his Avow. And if a Man avow 
never to eat white Meat, yet in Time of extreme 
Neceſſity he may eat white Meat, rather than die, 
and not break his Avow, though he affirmed it 
with an Oath: For by the Effect of his Avow 


extreme neceſſity was excepted, though it were 


not * excepted in the Words of che Avow. 


And 


49. 
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to enquite whether ſuch 2 Man, ſuck x Day and 
Yeat; and in ſuch à Nlace; did fuch a Felony; 
yet che Efea of che Bill is, to enquire whether 
he did the Felony within the Bhire or nd? And 
therefore the Juſtices before whom ſuch Indict- 
ments be taken moſt commonly inform the Jury, 
that they are bound to regard the Effect Wicks 
Bill, and not the Form. And therefore there is 20 
nd untruth in this Caſe, neither in him that | 
made the Bill; ne yet in the Jury, as me ſeemeth. 
Doc. But if the Party that owned the Horſe 
bring an Action of Treſpaſs, and declareth that 
the Defendant took the Horſe with Forse and 


Arms, where he took him without Forde and 


Arms; hom may the Plaintiff there be excuſed of 


apararuthf V to nit in rita 


what: id that to the Court, or to the Law For 
nuſt believe: the Plaintiff, till that that he 
Ahh de denied by the Defendantz and yet us chis 
Caſe is; there is no untruth in the Plaintifſi to 
ſay he took the Horſe with Force and Arms, 
though he eame never ſo ſecretly and without 

Weapon: For every Treſpaſs is in the Lay dune 
with: Force! and Arms; ſo that if he be attainted 
and-fourid guilty of the Freſpaſa he is attainted bf 
the Force and Arms: And ſitir the Law ju 
every Treſpaſs to be done with Force 
theo laĩntiff ſaſth truly, that he took Hint with 
Force, as the Law meaneth to be Force. For! : t 
though:he took the Horſe astra Felon, yet upon f 
the ſelonious taking the Ouvrner may take an Ac-'+ | 
tion f {Treſpaſs if he will; for every Felony is a ; 
Treſpaſs aud more. And ſo I have ſhewed::thee 


F 

D 

bil 

th 

tn. And if che Plaintiff furmiſe an Untruth, A 
Sy 

C 

ol 

a 

L 


— 
Te 


ſome Part of my Mind, to prove that in thoſe . 


Caſes there is no untruth, neither in the Parties, 
Ame . | neither 


W 
„ͤũ §ͤ.—wépp 8. 
/ 


x 1 n . 


— av he — 5 4 


neither in the Jury) non in the- Law Never 
theleſs, at à better Lelſure T will fhew thee:my? 
Mind more fully therein With good will as chow? 


haſt prorniſed me to do in tlie Caſts of-Tdlours of - 
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1 Te 25 Quehion of the-Doftor, Habecber 
the $tatute of forty-frve of Edward the:thirdg: 
* Sylva cædua, ſtand with Conſcience. 


* —— 


Fei 0 RA e gnits 


Dea. Iser -n Vear of the Reign of 
Edward 3. it was enacted, that a Pro- 

hibition-ſhould lie where a Man is i ed in 
the Court-Chriſtian for — 5 Weduefute: 
of twenty Vears or the Name of 

FN pare Ho may that Statute ſtand witty 
Conſcience, that is fo directly againſt the L ; 
of the Church, and that is made of ſuch Thing 
as the Parliament had no Authority to make any 
Law f? 55910% ii Sho ane 100 gd ya 


Shnal, It appeareth in the ſaid Statute, that it is 


„That a Prohibition ſhould? lie in that 
Caſe as it had uſed to do before" that Time; and 
if the Prohibition lay by a Preſcription before the 
Statute, why is not then the — gy 25 4 
Confirmation of that Preſeription? 


Dirt. If there were ſuch — 


the Statute, that Preſcription was void; For it 
prohibiteth the Payment of Tithes of Trees of 
the Age of twenty Vears or above; and paying of 


Tithes is grounded as well upon the Law ef God, 


as upon the Law of Reaſon; and againſt thoſe 
Laws lieth no Preſcription, as it is holden moſt 
commonly by all Men. : * ZE 

Stud, 
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Stud. That there was ſuch a Preſcription before 


the ſaid Statute, and that if a Man before the ſaid 
Statute had been ſued in the Spiritual Court fer 
Tithes of Wood of the Age of twenty Vears or 
above, the Prohibition lay, appeareth in the ſaid 
Statute, and it cannot be thought that a Statute 
that is made by Authority of the whole Realm, 
as well of the King and of the Lords Spiritual 


and Temporal, as of all the Commons, will re- 


cite a thing againſt the Truth. And furthermore, 
I cannot ſee how it can be grounded by the Law 
of God, or by the Law of Reaſon, that the 
tenth Part ſhould be'paid for Tithe, and no other 


Portion but that: But I think that it be grounded 


upon the Law of Reaſon, that a Man ſhould give 


- reaſonable Portion of his Goods Temporal to 
them that miniſter to him Things Spiritual; ſor 


Man is bound to honour God of his proper 


Subſtance; and the giving of ſuch Portion hath 


not been only uſed among faithful People, hut al- 
ſo among unfaithful, as it appeareth Gene/is 47. 
where Corn was given to the Prieſts in Apt of 
Common Barns. And Saint Paul in his Epiſtles 


affirmeth the ſame in many Places; as in bis firſt 


Epiſtle to the Cormrhians, Chap. g. where he ſaith, 
He that worketh in the Church fpall car of that that 
belongeth\ to the Church: And in his Epiſtle to the 
Galatians, Chap. G. he faith; Let him that is in- 


; Struded'i in Spiritual Things, depur 3 his. Goods to 


him” thut eth him. 
— ſaith That the H/orkman is worthy to 
have his hire. All which Sayings may right oon- 
veniently be taken and applied — Purpoſe, 
that Spiritual Men, which miniſter to the People 


Spiritual Things, ought for their Miniſtration to 


have a competent Living of them that they mini- 


ſter unto, But that the tenth Part ſhould be aſ- 


ſigned 


ſigned for ſuch a Portion, and neither more nor 
leſs, I cannot perceive that that ſhould; be ground- 
ed by the Law of Reaſon, nor immediately by 
the Law of God. For before the Law written 
there was no certain Portion aſſigned for the Spi - 
ritual Miniſters, neither the tenth Part, nor the 
twelfth Part, unto the Time of Jacob. For it 
appeareth Geneſis 28. that Jacub avowed to pay 
Diſmes, which was among the Fews for the 
tenth Part, if our Lord! proſpered him in his, 
Journey; and if the tenth Part had been his Duty 
before that Avow, it had been in vain to have 
avowed it, and ſo it had if it had been grounded 
by the Law of Reaſon. And as to that is ſpoken- 
in the Evangeliſts, and in the new Law, of Tithes,. 
it belongeth rather to the giving of Tithes in the 


it appeareth Matth. 23. and Lale 11. where our 
Bord ſpeaketh to the Phariſees, ſaying, Vi iu you: 


Pharsfees, thut tithe Mints, Rue, and Herbs, and 
ferget the Judgment und the Charity of God; theſe it 
hoveth': you fo de, and the other not to nit. Ih t 
is to ſay, it behoveth you to do Juſtice and Charity 
of God, and; not to omit pay ing of: Tithes, though 
it be of ſmall Things, as of Mints, Nue, Herbs: 
and ſuch other. And alſo that the Phariſet ſaithꝭ 
Lite 1% pay ay Tubes for all that I haue, it is: 
to be referred to the old Law, not to the Time 
of the new Law; therefore, as I take it, the pay- 
ing of Tithes, or of a certain Portion to Spiritual 
Memforathein Spiritual Miniſtration to the People, 
hathibeewgrounded in divers Manners. Firſt, bee 


forecthè Law written, a certain Portion ſuſſicient 


for the Spiritual Miniſters was due to them by the 

Law of Nature, which, after them that be learn- 

ed in the La of the Realm, is called the Law 

of Reaſon; and that Portion is due by all: _— 
Van | 
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| Minions of "the Old Teſtament: 


to Melcbiſedec Diſmes, and 


And in the Law written, the Feri were vou to 

give che tenth Part to their Pfieſts, 2s well by the 

— grob, as by the Law of God in 
art | 


ſon wherefore the tenth Part was ordained by the 
Churehſto be payed for the Tithe was this: There 
is no Cauſe" why the People of the new Law ought 

— rr leſa to the Miniftes of the new Law, than 
the of the Old Feſtament gave to the 
r the Peo- 
ple of the new Law be bound to . Things 
than che People of the old Law were, as it ap- 
peareth Mur. 5. where it is faid, Unleſs your good 
Wir ks aboumnd er the Werlte the Seribet and 
Phariſees," yr may not "enter into the Kingdom ef 


Heaten. And the Sacrifice een 0. was 


not ſo honourable as the Sacrifice of the new Law 
is: For the Sacrifice of the old Law was otily the 


Figure, and the Sacrifice of the new Law is the 


Thing that is figured; that was the Shadow, 
this is the 3 And therefore the Church 
upon that reaſonable Conſideration ordained; that 
the tenth Part ſhould be paid for the Süſtenance 


of the Miniſters in the new Law, as it was for 
the Suſtenaiice of the Miniſters in che d Law; 


and ſo that Law, with a Cauſe may be increaſed 
or miniſhed rene vo leſs, as mall 
be nereſſary for them 

Dos It —— Gam, 14. t Abraham! gove' 
"is taken to de 
the tenth Part; and that was long before the Law 


written: And therefore it i 6 ſuppoſe, dat be 


did that by the Law of God. e 


Stud. It appeareth not by any — 
W by the Commandment of God, ne by 


_ 


4 called the Judicials; And in 
the new Law the paying of the tenth Part is by a 
Law that is made by the Church. And the Rea- 


ſuppoſe that ty, — part of his 
own, free Will — 1 he gave the Diſmes 
as, 2 Reaſonable Portion for the Su nance of Ae 
chiſedec and his Miniſters, he did it by a 
mandment of the Lay of Reaſon, as before ap- 
peareth ; but that he gave, the tenth Part, that 
was: of his free - will, and becauſe. he thqught it 
ſuthcient and reaſonable: But. 7 he bad, 4 7 


appropriatel r 555 ly. 4 a — that, 4 


e ly... to; be „ that 1 
unto] Scripture, ar © 29 Gain — 


Vin the b W. 90011 58 9611 104 5:2! 
195 185 4 , gra to ſay that 
Titbes be 4 ded only 5 Law ef the 


Church: en, as it ig faid, ay; that 


Men * 1 not. in jene, and o 
niche happen 16. make: b. ue ker 


to deny ir Tithes. 903 on 219F}Hni IM dy; 10 


. |, 


be e that Opinion z 


an there be, it; great Pity: And nevertbe- 


. compelled in that Caſe, by che Law, 
2 pay their, Tithes, as well as 


the be if paying of Tithes were grounded 
1 65 


upon the, W of God.. WSG 07 
—.— an IL be as thou, ſayeſt, and: 
— me contented therein. But I 

. me thy Mind in this Queſtion. 
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for Corn or Hay, nor ſuch other, whether thou 
think that that Prefcription is good), 
Stud. That Queſtion dependeth much upon 
that that is ſaid before: For if paying of the tenth Di 
Part be by the Law of Reaſon or by the Law of 3 
Y God, then the Preſcription" is void; but if it be 


lf by the Law of Man, then it is a good Preſcrip- 

i} tion, ſo that the Minifters have à ſufficient Por- 

| | tion beſide: TE . i Nhe en 50 ' 
Dot. Fohn Gerſon, which was a Doctor of Di- 

| vinity, in a Treatiſe that he named Regulz mo- 
| rales, "faith, that Diſmes be paid to Prieſts by the 
. Law of God. way ne! n at bene: $92! 
i} Sud. The Words that he eee 
it Matter be thefe, © Selurtio Dectmarum Sattrtotibus 
if ef de jure divino, quatenus inde ſinſtententur; etl 
W guod tam hanc vel illam affignare, aut in altos reddi- 
tus commutare, poſitivi juris exiftit - That is thus 
much to ſay, The paying of Diſmes to Prieſts 
i is of the Law of God, that they may thereby be 
[i ſuſtained ;* but to aſſign this Portion or that, or 
1 to change it to other Rents, that is by the Law 
poſitive,” Andi if it ſhould be taken that by chat 
MWord Decimarum, which in Englifþ is called 
| Diſmes or Tithes, that he meant the tenth Part, 
| and that that tenth Part ſhould be paid for Tithe 
by the Law of God, then is the Sentence that 
followeth after againſt that Saying ; for as it ap- 
peareth above, the next faith afterward thus; 
But to affign this Portion or that, or to change 
it into other Rents, belohgeth to the Law po- 
ſitive, that is, to the Law of Man: And if the 
tenth Part were aſſigned by God, then may not 
a leſs Part be aſſigned by the Law of Man, for 
(| that ſhould be contrary to the Law of God, and 
0 ſo it ſhould be void. And methinketh"that"it5s 
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not ſo likely that ſo famous a Clerk would ſpeak 
any Sentence . contrary to the La of God, or 
contrary to that he had ſpoken before, And to 
prove he meant not by the Term Decimæ, that 
Diſmes ſhould always be taken for the tenth Part, 
it appeareth in the fourth Part of his Works, in 
the thirty-ſecond Title Literæ, where he ſaith 
thus, Non vacatur Portio Curatis debita propterea 
Decimæ, es quod ſemper ſit decima pars, imo ęſt in- 


terdum viceſuma aut tricgſima: That is to ſay, The 


Portion due to Curates is not therefore called 


Diſmes, for that it is alway the tenth Part, for 


ſometime it is the twentieth or the thirtieth Part. 


And ſo it appeareth that by this Word Decimarum 


he meant in the Text before rehearſed a certain 
Portion, and not preciſely the tenth Part: And 
that the Portion ſhould. be paid to Prieſts by the 
Law of God, to ſuſtain them with, taking as it 


+ ſeemeth the Law of Reaſon in that ſaying for the 


Law of God, as it may one way be well and 
conveniently taken, becauſe the Law of Reaſon is 
given to every reaſonable Creature by God: And 
then it followeth purſuantly, that it belongeth to 
the Law of Man to aſſign this Portion, or that 
which Neceſſity ſhall require for their Suſtenance. 
And then his Saying agreeth well to that that is 
ſaid before, that is to ſay, that a certain Portion 
is due for Prieſts, for their ſpiritual Miniſtration, 
by the Law of Reaſon. And then it would fol- 


low thereupon, that if it were ordained for a 


Law, that all paying of Tithes ſhould from hence- 
forth ceaſe, and that every Curate ſhould have 
aſſigned to him ſuch certain Portion of Land, 


Rent, or Annuity, as ſhould be ſufficient for 


him, and for ſuch Miniſters as ſhould be neceſ- 
ſary to be under him, according to the Number 


of the People there, or that every Pariſhioner or 


| Houſ- - 
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Fouſholder ſhould ———— 
to that Uſe; I — — 


that was the Meaning of Jabs Genſen as it ſeem- 
eth, in his Words before rehearſed, where he 
faith, But to change Tithes into other - Rents, 
is by the Law poſitive, that is to ſay, by the 
Law of Man. And ſome think that if a whole 
Country preſcribe to be quit of both Tithes of 
Corn TDs. > — Miniſters 
have a ſufficient Portion beſide to live upon, that 
is a good Preſcription, and that they ſhould not 
offend that in ſuch Countries paid no Tithes : 
For it were hard to ſay that all the Men of Hah, 
or of the. Eaſt Parts, — becauſe they pay 
no Tithes, but a certain Portion aſter the Cuſtom. 
Therefore certain it is, to pay ſuch a certain Por- 
tion, as well they as 1 be bound, if the 
Church aſk it, any Cuſtom. notwithſtanding. But 
if the Church aſk it not, it ſeemeth that by that 
not aſking the Church remitteth it; And an Kx- 
ample thereof we 05 nb. ge Bas, 
do though he might have taken his 
Living of them that he preached to, yet he 
it not, and nevertheleſs they that gare it him not, 
did not offend, — 2 te But 
if one Man in a Town would preſcribe to be diſ- 
- charged of Titties of Corn and Graf, methink- 


eth the Preſcription is not gocd, unleſs he can 


prove that he recompenſeth it in another thing : 
For it ſeemeth not reaſonable that he ſhould pay 
leis for his Tithes than his Neighbours do, ſeeing 


that the Spiritual Miniſters are bound to take as 


much Diligence for him, as they be for any other 
of that Pariſh : Wherefore it might ſtand with 
Reaſon that he ſhould be compelled to pay bis 
Tithes as his Neighbours do, unleſs he can prove 
c 
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Tithes, that is to ſay; Titkes of Apples and Corn, 
3 | | . 


HAPTER UV. 
the tenth Part · in another thing. Aver 1 
leave the Matter to-the Judgment of other. And 
then for à farther Proof, though the ſaid Preſcrip- 
tion of not paying Tithes for Trees of twenty 
Vears and above were not good, yet that that of 


Corn and Graſs ſhould be good ſome make this 


Reaſon; they ſay that there is no Tithe but it is 


either a predial Tithe, or a perſonal Tithe, or a 
mixt Tithe. And they ſay that if a Tithe ſhould 
be paid of Trees when they be ſold; that the 
Tithe were not a predial Tithe; for the predial 
Tithe: of Frees is of ſuch Trees as bring forth 
Fruits and Increaſe yearly, as Apple-trees, Nut- 
trees, Pear- trees, and ſueh other, whereof the 
predial Tithe is the Apples, Nuts, Pears, and 
ſuch other Fruits as come of them yearly: And 
when the Fruits be tithed, if the Owner after 
ſell the Trees, there is no Tithe due thereby, for 
two Pithes may not be paid of one thing. And 
of-thoſe Fithes, that is to ſay, of predial Fithes, 
was the Commandment given in the old Law to 
the Fetus, as appeareth Levit. 27. where it is ſaid, 
Onmes decimæ terre, fro de pomis arborum, five" 4. 
frugibus, Domini ſunt, & illi ſanctifſcuntur; that is 
to ay, All Tithes of the Earth; either of Apples 
of Trees, or of Grains, be our Lord's and to him 
they be ſunctiſied: And though the faid Law 
ſpeaketh_ only of Apples, yet it is underſtood of 


all Manner of Fruits. And becauſe it faith that 


all che Tithes of the Earth be our Lord's, there 
fore Calves, Lambs, and ſuch other muſt alſo be 
tithed : And they be called by ſome Men predial 
Tithes, that is to ſay, Tithes that come of the 
Ground z howbeit they call them only Predials 
mediate; and they be the ſame Tithes that in this 
Writing be called mixt Tithes, and the other 


and 
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314 DIALOGVE I. 

and ſuch other, be called Predials immediate, for 

they come immediately of the Ground, and ſo do | 

nde mixt Tithes, as evidently appeareth. 

Duc. But what thinkeſt thou ſhall be the pre- 
dal Tithes of Aſhes, Elms, Sallows, Alders, 
and ſuch other Trees as bear no Fruits whereof 
any Profit cometh > Why ſhall not the tenth Part 
of the ſelf thing be the Tithe: thereof, if they be 
GR as well as it ls of Corn and Grass: 
Stud. For I think that there is to that Intent 

. Diverſity between Corn, Graſs, and Frees; 
and that for divers Contfiderations;: whereof» one 
is this, The Property of Corn and Graſs is not 
to grow over one Vear, and if it do, it will periſh 
and come to nought, and ſo the cutting don of 

it ĩs the Perſection and Preſervation thereof, and 
the ſpecial Cauſe that any Increaſe ſolloweth of 
the ſame; and therefore the tenth Part of the In- 
ereaſe ſhall be paid as a predial Tithe, and there 
no Deduction ſhall be made for the Charges of it: 
and ſo it is of Sheep and Beaſts, that muſt be 
taken and killed in Time, for elſe they may periſh 
uànd vome to nought: But when Trees be felled, 
that felling is not the Perfection of the Trees, | 
ne it cauſeth not them to increaſe, | but to decay; 
for moſt commonly the Trees would be better, if 
they might grow ſtill. And therefore upon chat 
that is the Cauſe of the Decay and Deſtruction 
{l of them, it ſeems there can no predial Tithe ariſe. 
And ſome Men fay; that this was the Cauſe why 

"our Bord in the ſaid Chapter of Levit. 27. gave no 

Commandment to tithe the Trees, but the u. | 
of the Trees only. 


Doct. It appeareth in Parulip. 31. chat the Few 
in the Time of the King Execbias offered in the 


Jl Temple all things that the Ground brought forth; 
| and that was Trees as — Corn and 2 
5 t 
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Stud. eee they dd det by 


the Commandment of God, and therefore it is like 


that they did it of their on Devotion, and of a 
Favour that they had abovr their Duty to the re- 
pairing of the Temple, which the King'Zzethias 


had then commanded to be repaired: And 10 that 


Text proveth nothing that Fithe ſhould be paid 

for Trees. And therefore they ſay farther, that 

Truth it is, that if a Man to the Intent he would 
no Tithe, would wilfully ſuffer his Corn and 


Glatt to ſtand ſtill and to periſh; he ſhould offend 
Conſcience” thereby: But though he ſuffer his 
Trees to ſtand ftill | continually without . 


becauſe he thinketh a Tithe would be aſked if he 
felled them, (ſo that he do it not of an evil Will 
to the Curate) he offendeth not in Conſcience, 


ne he is not bound to Reſtitution therefore, as he 
c as before 


And another Diverſity is this: In 
this Caſe of Tithe- wood, the Tithe thereof would 
ſerve ſo little to that . 


for, that it is not likely chat they that made the 


Law for Payment of Tithes intended that any 


Tithe hold be paid for Trees or Wood: For 


the ſpiritual Miniſters muſt of Neceſſity ſpend dai- 
ly and weekly, and therefore the Tithes of Trees 
or Wood, that cometh ſo ſeldom, would ſerve ſo 
little to the Purpoſe that it ſhould | be paid for, that 
it would not help them in their Neceſſity: So that 


if they ſhould be driven to truſt thereto, though 
it might help him in whoſe time it ſhould happen 
do fall, yet it ſhould deceive them that truſted to 


it in the mean time, and alſo ſhould leave the 
Pariſh without any to miniſter to them. 
Doct. I would well agree, that for Trees that 
bear Fruit there ſhould no predial Tithe be paid 
whenthey be ſold, for 8 predial Tithe of them 
5 2 is 
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is the Fruits that come of them, and fo there can - 
not be two Predials of one thing, as thou haſt 
_ - faid. > But of other Trees that bear no Fruit, 
methinketh that a predial Tithe ſhould be paid 
when they be ſold. And ſo it appeareth that 
there ought to be by the Conſtitution provincial 
made by the Reverend Father in God, Robert 
FFinchelſey, late Archbiſhop of Canterbury, where 
it is faid and declared, that Sylva cædua is of every 
kind of Trees that have Being, in that they ſhould 
be cut, or that be able to be cut; whereof we 
will, ſaith he, that the Poſſeſſor of the ſaid Woods 
be compelled by the Cenſures of the Church to ; 
pay to the Pariſh-Church, - or Mother- Church, 
the Tithe, as a real or predial Tithe. And ſo by 
Virtue of that Conſtitution provincial a predial 
Tithe muſt be paid of ſuch Trees as have no 
Fruit: For I would well agree, that the ſaid 
Conſtitution provincial ſtretched not to Trees 
that bear Fruit, although the Words be general 
to all Trees, (as before appeareth.) „ 
Stud. I take not the Reaſon why a predial Tithe 
ſhould not be paid for Trees that bear Fruit, to 
be becauſe two predial Tithes cannot be paid for 
one thing: For when the Tithe is paid of Lambs, 
| yet ſhall Tithe be paid of Wool of the ſame Sheep; 
or it is paid for another Increaſe: And ſo it may 
be faid that the Fruit of a Tree is one Increaſe, 
and the felling another. But I take the Cauſe to 
be, for the two Cauſes before rehearſed; and alſo 
foraſmuch as the felling is not properly an In- 
creaſe of Trees, but a Deſtruction: of the Trees, 
as it is ſaid before. And farther, I would hear 
thy Mind upon the ſaid Conſtitution provincial, 
which will, that Tithe ſnhould be paid for Trees 
by the Poſſeſſors of the Wood; that if the Poſſeſſor 
tell the Wood for C1. and give the Buyer a 
Þ3 | „ Certain 
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certain Time to ſell it in, what Tithe ſhall the 
Poſſeſſor pay as long as the Wood ſtandetn. 

Dot. I think none, for the predial Tithe co- 

meth not till the Wood be felled: And a perſo- 
nal Tithe he cannot pay, no more than if a Man 
pluck down his Houſe and ſelleth it, or if he ſell. 
all his Land, in which Cafes I agree well he ball 
pay no Tithe, neither perfonal nor predial. 

Stud. And then J put caſe that the. Buyer ſel- 
leth the Wood again as it is ſtanding upon the 
Ground to another for CCL what -Taths: mall 
be paid then? | 
Dacr. Then the firſt Buyer ſhall pay Tithe of 
the Surpluſage that he taketh over the C 1. chad 
a paid as a perſonal 'Tithe.. - 

Stud. And then if the ſecond Buyer after that 
cut it down, and ſell it when it is cut down for 


leſs than he paid, what Tithe ſhall then be paid? 


Doc. Then ſhall he that ſelleth them pay n 
Tithe for the Trees as a predial Tithe. 

Stud. I cannot ſee how that can dn For bs | 
neither hath the Trees that the -predial Tithe 
ſhould: be paid for, if any ought to be paid; nor 
he is not Poſſeſſor of the Ground where the Trees 
grow. And therefore if any predial Tithe ſhould 
be paid, it ſhould be paid either by the firſt;Poſ- 
ſeſſor by Reaſon of the Words of the ſaid Conſtitu- 
tion provincial, which be, that the Tithe ſhall be 
paid by the Poſſeſſor of the Wood; or by the laſt, 
Buyer, becauſe he hath the Trees that ſhould be 
tithed: And by the firſt Poſſeſſor the Tithe can- 
not be paid as a Predial; for he cut them not 
down, ne they were not cut down upon his Bar- 
gain; and by the laſt Buyer it cannot be paid 
neither as a predial Tithe, for the ſaid Conſti- 
tution ſaith, that the Poſſeſſor of the Woods 
ſhould: be compelled - pay it. And therefore I 
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ſuppoſe that the Truth b, that in that Caſe no | 
Tithe ſhall be paid: For as to the laſt Seller, he 


s  Yhall pay no Nona Tithe, for he gained no- 


thing, as it appedreth before ; and no prodial 
Tithe ſhall be paid; for it ſhould be againſt the 
faid Preſcription 3 and alfo the cutting down is 


_ the Deſtruction of Trees, and not chair Preſer- 


vation, as is faid before. 
Dacr. Then takeſt thou the ſaid Conſtivuion 


to be of ſmall Effect, as it ſeemeth. $4300; 


Stud. I take it to be of this Effect; That of 
Wood above twenty Years'it bindeth not, becauſe 
it is contrary to the Common Law, and to the 
faid Preſcription, that ſtandeth good in the Com- 
mon Law: But of Wood under twenty Vears, 
whereof Tithe hath been accuſtomed to be paid, the 
Conſtitution is not againſt the ſaid Preſcription, 
becauſe paying of Tithe under twenty Years is not 
prohibited, but fuffered by the ſaid Statute. How- 
beit ſome ſay, that by the very Rigour of the Com- 

mon Law Tithe 'mouid not be paid for Wood 


under thirty Years, no more than for above twen- 


ty Years, and that Prohibition in that Caſe lieth 
by the Common Law: Nevertheleſs, ' becauſe it 


hath been ſuffered to the contrary; and that in 


many Places Tithe hath been paid thereof, I = 
it over: But Where Tithe hath not been paid of 


Wood under twen Vears, I think none ought 


- be paid at this in Law nor Conſcience: 
r Payment of the Wood under twenty Vears ag 
| f a pred 


But admit that the faid Conſtitution taketh Effet 


ial Tithe; yet I cannot ſee how the 
Tithe thereof ſhould be paid by the Poſſeſſor of 
the Wood, if he fell them, but that it ſhould be 
paid rather by him that bath the Trees; for the 
Conſtitution is, that the Tithe ſhall be paid as a 


real or predial * 


the 


— 


ſoription, and then to threat the Peo 


1 hm 


tke a ee as it age ben gehe, 
buy Corn upon the Ground the e 


the Tithe, and not the Seller: And fo it. ä 
ſeem to be here. And what the Saen 


meant, to decreee the contrary in Tithe Wood, 
I cannot tell, unleſs the Meaning were to — 26 | 
the Owners to pay Tithes of great Trees when 
they fell them to their own Uſe; which methink- 
eth ſhould be very hard to ſtand with Reaſon, 
though the ſaid -Statute had never been made, as 
J have aid: before. And furthermore, I would 
here (under Correction) move one thing, and 
that is this; That, as it ſeemeth, that they that 
were at the making of the ſaid Conſtitution, and 
knew the faid Preſeription, did not follow the 
direct Order of Charity therein ſo perfectly as they 
might have done: For when they made the — 


Conſtitution provincial directly againſt the 


Preſeription, they ſet Law againſt Cuſtom, and 
Power againſt Power, and in a Manner the Spi- 
ritualty againſt the Temporalty, whereby 
might well know that great Variance and Suit 
would follow. And therefore if e 
ſeen; that the ſaid r bat 
Confgience, they. ſhould; firſt have 4 

King and his Council, and the Nichten et che 
Realm, to have afſented. to the Reformation q 
that Preſcription, and not to make a Law as it 
were by Authority and Power againſt the Pre- 


ple, and make 
them believe that they were all acqurſed chat kept 
the ſaid Preſcription, or that maintained it. And 
it ſeemeth to ſtand hardly with Conſcience to re- 
port ſo many to ſtand accurſed for following of 
the ſaid Statute and of the ſaid Preſcription as there 
do, and; yet to do no more: than bath been done 


ms Dos. 
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| Do#r. Methinketh that it is not convenient that | 


Laymen ſhould argue the Laws and the Decrees 
or:Conſtitutions of the Church; and therefore it 
were better for them to give Credenee to ſpiri- 
tual Rulers that have Cure of their Souls, than 
to truſt to their own Opinions: And if they 


would do ſo, then ſuch Matters would much the 
more rather ceaſe than they will do by ſuch Rea - 


4 7 In that that belongeth to the Articles of 
the Faith, I think the People be bound ta believe 
the Church, for the Church gathered together in 
the Holy Ghoſt. cannot err in ſuch things as be- 
long to the Catholick Faith: But where the Church 


maketh any Laws whereby the Goods or Poſſei- 


ſions of the People may be bound, or by this Oc- 
caſion or that may be taken from them, there the 
People may lawfully reaſon whether the Laws 
bind them or not; for in ſuch Laws the Church 
may err and be deceived, and deceive other, eithe 

for Singularity, or for Covertiſe, or ſome other 


Cauſe. And for that Conſideration it pertaineth 


moſt-to, them that be learned in the Law of the 


Realm to know ſuch Laws of, the Church as treat 
of the ordering of Lands or Goods, and to ſee 
whether they may ſtand with the Laws of the 
Realm or not. And therefore it is neceſſary for 
them to know the Laws of the Church that treat 


of Diſmes, of Executors, of Teſtaments, of Le- 
gacies, Baſtardy, Matrimony, and divers other, 


wherein they be bound to know when the Law of 
the Church muſt be followed, and when the Law 


of the Realm: Whereof becauſe it is not our Pur- 


poſe to treat, Ileave to ſpeak any more at this Time, 
and will reſort again to ſpeak of Tithes; wherein 


ſome Men ſay that of Tin, Coal, and Lead, no 


Take ſhould be paid when they be ſoldby the Owner 
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hath not uſed to levy 
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ofthe Ground, becauſe it is Part of the Inheritance, 
and it is more rather a Deſtruction of the Inheri- 
tance than any Increaſe. © And therefore they ſay, 
That if a Man take'a Tinwork, and give the 
Lord the tenth Diſh, according to the Cuſtom, 
that the Lord "ſhall pay nd Tithe" of that tencly 
Diſh, neither predial nor perſonal: But if the other 
that taketh'the Work have Gains and Advan-. 
tage by the Work, it ſeemeth that it were not a- 
paint Reaſon that he ſhould pay a perſona? Wing 
1 his Gains, the Charge deduct | 

Dot. T pray'thee ſhew me firſt what chou ta- 
keft for a perſonal Tithe, and upon what Ground 
perſonal 'Tithes'be paid, as thou thinkeſt, ſo that | 
one of us miſtake not another therein. 

Stud. I Will with Good-will. And therefore io 
ſhale underſtand that, as T take it, perſonal Tithes 
be not paid for any Increaſe of the Ground, but 
for ſuch Profit as cometh by the Labour or In- 
duſtry of the Perſon, as by buying and ſelling, and. 
fuch other: And ſuch perſonal Tithes, as Ltake it, 
muſt be ordered after the Cùſtom, and the Church 

thoſe Tithes of Compulſion, 
but by Conſcience of the Parties. Nererchekeg 


| Reymind faith, chat it is god to pay perſonal 


Tithes, or with the Aſſent of the Parſon to di- 
ſtribute them / to poor Men, or elſe to pay a cer 
tain Portion for the whole. But as Hmocent ſaĩth, 
where the Cuſtom is that they ſhould be paid, che | 
People be bound to pay em as well as Predials, 
the Expences dedu&, | Hewbeit in the Church of 
England they uſe to fue for ſuch: perſonal Tithes: 
as well as for Predials: And that is by Reaſon of 
the Conſtitution -provineial that was made 14 
Robert Winchelſey, by the which it was ordai 
that perſonal - Tithes ſhould be paid of Crafts and 


Mee and of the 'Lucre of Buying and 


O 5 2 


qa DAS 
Selling, and in like wiſe of Carpenters, Smiths, t 
Weavers, Maſons, and all other that work for { 
Hire, N ſhall pay Tithes of their Hire, ex- 1 
will give any certain thing to the Uſe f 
or the Light of the Church, if it ſo pleaſe the Par- ] 
fon.” And in another Place the ſaid Archbiſhop 
faith, That of the Pawnage of Woods and ſuch 
other things, Sc. and of Fiſhings, Trees, Bees, | 
Doves, and of divers other things there remembred, 
and of Crafts, and of Buying and Selling, and of 
the Profits of divers other e there recited, e- 
very Man ſhould help ſatisfy competently in the 
Church, to the which they be bound to give it 
of Right, no Expences by the giving of the ſaid 
Tithes dedufted or withholden, but only for the 
Payment of Tiches of Crafts, and of Buying and 
Selling. And by Reaſon of the ſaid Conſtitutions 
provincial, ſometimes Suits' be taken in the Spi- 
renee Court for perfonal Tithes, and: therefore 
many Men do'marvel becauſe Deductions many 
times muſt be referred to the Conſcience of the 
Parties. And they marvel alfo why a Law ſhould 
be made in this Realm for paying of ' perſonal 
Tithes, more than there is an other 'Countries. 
And here J would 'gladly move 'thee farther in 
one thing concerning ſuch perſonal Tithes, to 
know thy Mind therein, and that is, If a Man 
give to/another a Horſe, and he ſelleth that Horſe 
ede, en eget dere Mer e of that 
Som? IE n 
Doc. What thinkeſt thou r *. 
Stad. I think that he ſhall pay no Tithe: For 
wy as I take it, the Profit cometh not to him 
by his own' Induſtry, but by the Gift of another; 
[| and; as I take it, perfonal Tithes be not paid ſor 
every Profit or Advantage that cometh newly to a 
. |\_ Man, except i it come by his on Induſtry 14 
g Our, 


"CHAPTER IV. 323 


bour, and ſo it doth not here. And alſo if he 
ſhould pay Tithe of that he fold the Horſe ſor he 
ſhould pay Tithe for the very whole Value of the 
thing: And, as I take it, the perſonal. Tithes for 
Buying and Selling ſhall never be paid for the Va- 
lue of the thing, but for the elear Gains of the 
thing. And therefore I take the Caſes before rei 
hearſed, where a Man felleth his Land, or pulleth * 
down a Houſe: and ſelleth the Stuff, that he 
ſhould there pay no Fithe, that it is there to be un- 
derſtood, that he hath that Land or Houſe by Giſt 
or by. Diſcent: For if a Man buy Land, or buy 
Timber and Stuff of a Houſe, and ſell it for Gain, 
I ſuppoſe that he ſhould pay a perſonal Tithe for 
that Gain. And this Caſe is not like to a Fee or 
Annuity granted for Counſel, where the whole 
Fee ſhall be tithed for the Charges deducted, or 
ſome certain Sum for it by Agreement: For there 
the whole Fee cometh for his Counſel, which is 
by his own Induſtry; but in the other Caſe it is not 
ſo. And the ſame Reaſon as for the perſonal Tithe 
might de made of Trees, when they deſcend or 
be given to any Man, and he ſelleth them to ano- 
ther, that he ſhall pay no perſonal Tithe. | 
Doc. Methinketh that if the Horſe amend in 
his keeping, and then he ſell the Horſe, that then 
the Tithe ſhall be paid of that that the Horſe hath 
increaſed in Value after the Gift: And ſo it may 
de of Trees, that he ſhall pay Tithe of that that the 
Trees may be amended after the Gift or Diſcent. 
Stud. Then the Tithe muſt. be the tenth Part of 
the Encreafe, the Expences deducted: And then 
of Trees the Charges muſt alſo be deducted, for it 
is then a perſonal Tithe; and there is no Tree 
that is ſo much worth as it hath hurt the Ground 
by the growing: Therefore there can no perſonal 
Tithe be paid by the Owner of the Ground When 
1 0 
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1 he ſelleth them, though they have increaſed in his a 
if Time. Nevertheleſs I will ſpeak no farther of 
that Matter at this Time, but will ſhew- thee, N 
that if Tin, Lead, Coal, or Trees be ſold, that 0 
a mixt Tithe cannot grow thereby. For a mixt N 
Tithe is properly of Calves, Lambs, Pigs, and f 
ſuch other that come Part of the Ground that they [ 
be fed of, and part of the keeping, Induſtry and ( 

| 

] 


Qverſight of the Owners, as it is ſaid: before. 
But 'Tin, Lead and Coal are Part of the Ground 
and of the Freehold, and Trees grow of them- 
ſelves, and be alſo annexed to the Freehold, and 
will grow of themſelves. And alſo the- mixt 
Tithe muſt be paid yearly at certain Times ap- 
r by the Law or by Cuſtom of the Country; 
_— happen that Tin, Lead, Coal, and 
not be felled or taken in many Years, 
_ 4 70 it ſeemeth it cannot be any mixt Tithe. 
14 And theſe be ſome of the Reaſons, which they that 
| "ml would maintain that Statute and: Preſcription to be 
1 good, make to prove their Intent, as they think. 
Doe; What think they, if a Man ſell the Lops 
of his Wood, ren any Tithe ought there to 


. be paid? 
1 Stud. They think all one Law of he Trecsand 


Doc. And if he uſe to ſell heb. in 
. fifteerr or ſixteen Years, what ne chen? 
1 Stud. That all is one. 8 
1 Doc. And what is the Reaſon why' Tiche ought 
not to be paid there as well as for: Wood under | 
twenty Year? | 
13:18 Stud. For they ſay dhe de Lops 8s — 
100 | ken of the ſame Condition as the Trees be, what 
Time ſoever they be felled; and that no Cuſtom. 
£118 will ſerve in that Caſe againſt the Statute, no more 
10 than it ſhould FITS Toes) - ©! hy 2 

eck. 
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Dost. And what hold cher of the Bark of the 
Trees? © 

Stud. Therein 1 . not * of theis . 
on, but it ſeemeth to be one Law with the Lops. 

Doc. I perceive well by that thou haſt ſaid be- 
ow that thy Mind is, that if a whole Country 
preſcribe to be quit of Tithes of Trees, Corn, and 
Graſs, or of any other Tithes, that that Pre- 
ſcription .is good, ſo. that the ſpiritual Miniſters 
have ſufficient beſide. to ue . Doſt _ 
mean ſo? ß? 

Stud. Vea verily. 

Doct. And then 4 monks: Fats thy Mind, ifs va 
ny Man contrary to that Preſcription were ſued i in 
the Spiritual Court for Corn and Graſs, or any 
other Tithes, whether a Prohibition ſhould lie 
in that Caſe as it did aſter thy Mind before the 
ſaid! Statute, where a Man was ſued- vent _ 
tual Court for Tithe- Wood. 

Stud. I think nay, © 

Doc. And why not — as well, 28 it did 
where a Man was ſued for the Tithe- Wood? 
Stud. For as I take it, there is great Diverſi- 
ty between the Caſes, and that for this Cauſe: 
There is a Maxime in the Law of England, that 
if any Suit be taken in the Spiritual Court where- 
by any Goods or Lands might be recovered, 
pts — the Grounds of the Law of the Realm 
ought not to be ſued there, though percaſe the 
King's Court ſhall hold no Plea thereof, that yet 
2 Prohibition ſhould lie: And after when it had 
continued long that no Tithes were paid of Wood, 
becauſe of the ſaid Prohibition, and. that after by 
Proceſs of Time ſome Curates began to aſk Tithes 
of Wood, contrary to the Law, and contrary to 
the ſaid Preſcription, ſo that Variance began to 
Wiſe between Cucates and n 
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that behalf; then for appeaſing the faid Variance 


the faid Statute was made, and that, as it ſeem- 


eth mote at'the calling on of the Spirituality than 


— 25 Temporalty: For the Statute doth not ex- 
t that the Prohibition in that Caſe of 

ood ſhould lie ſo largely as ſome ſay it 

| Tcl fo howbeit it doth not reſtrain the 
— Law therein, as it appeareth evidently 
by the Words of the Statute. And ſo after ſome 
Men, it appeareth before the Statute, and alſo af- 
ter the Statute, (as J have touched before) that 
the Spiritual Court ought not in that Caſe to 
have made any Proceſs for Tithe- Wood: And 
therefore if they did, a Prohibition lay by the Com- 
mon Eaw. And like Law is if the Spiritual Court 
make Proceſs upon ſuch wow. as by the Law of 
the Realm is voi As if a bequeath to one 
another Man's Horſe, and the —— Court 


thereupon maketh Proceſs to execute that. Lega- 


ey, there a Prohibition lieth : For it appeareth e- 
vidently in the Libel, if all the Truth appeareth 
in the Libel; that in the Law of the Realm the 
Legacy is void to all Intents; and that he to 
whom the Legacy is made ſhall neither have the 
Horſe nor the Value ef the Horſe, And in like 
wiſe if a Man fell his Land for one hundred 
Pounds, and he is ſued after in the Spiritual Court 
for Tithe of the ſaid hundred Pounds, there a 
Prohibition ſhall lie; for it appeareth in that Caſe 
openly in the Libel that no Tithe ought to be 
paid, ** that the Spiritual Law ought not in that 
Caſe to make any Proceſs whereby the Goods of 
him that ſold the Land might be taken from him 
| againſt the Law of the Realm. And upon this 
Ground it is, that if a Man were ſued in the Spi- 
ritual Court now fith the Statute for a Mortuary, 


ttlat a Prohibition ſhould lie, for it appeareth in 
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tual Court afketh the Tithes as they fall; that in 


were pleaded in the Court, and were difallowed: 
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Law is, if any Suit were taken in the Spiritual, 
Court for a new Duty, that is of late taken in 
ſome Places upon: Leaſes of Parſonages and Vicar- 
ages, Which is called a Dimiſſion noble, for it appear- 
eth evidently in the Libel, if any be made there- 
upon, that no ſuch Proceſs ought-by the Law of 
the Realm to be made in that behalf. But in the 
caſe of Tithe- Corn or Graſs, or ſuch other things, 
wherein thou haſt deſired to know my Mind, 
there appeareth nothing in the Libel, but that the 
Suit thereof of Right appertaineth to the Spiritual 
Law, and fo for any thing that appeareth the Par- 
ty may be holpen in the Spiritual Court by the 
refcription..' And if the Caſe were ſo put, that 
in the Spiritual Court they would not allow the 
faid' Preſcription, yet I think no Prohibition ſhall 
lie. For though the Spiritual Judges in a Spiritu- 
al Matter deny the Parties of Juſtice, yet the king's 
Laws cannot reform that, but muſt remit it to 
their Conſcience. But if there were ſome Remedy 
provided in that Caſe, it were well done: For ſome 
Men fay, that in the Spiritual Court they will ad- 
mit no Plea againſt Tithes. And alſo if a Com- 
poſition were made by Aſſent of the Patron, and 
alſo of the Ordinary, between a Parſon and one of 
his Pariſhioners, that the Parſon and his Succeſſors 
ſhould have for a certain Ground fo many Quar- 
ters of Corn for his Tithe yearly, and after, con- 
trary to the Compoſition, the Parſon in the Spiri- 


this Caſe no Prohibition ſhould lie; ne yet though 
the Caſe were farther put, that the Compoſition. 


But all reſteth in the Conſcience of the Judge Spi- 
ritual, (as is ſaid before.] Hoy beit becauſe ſome * 


—— z . 


328 DIALOGUE mn. 


of Opinion that a Prohibition ſhould lie in this 
laſt Caſe, therefore I will refer it to the Judgment 
of other: But in the Caſe of Preſcription, before 
rehearſed, I take it for the clearer Caſe, that no 
Protibition ſhould lie, as I have ſaid before. And 5 
I beſeech our Lord, that this Matter, and ſuch other — 
like thereto, may be ſo charitably looked upon, 5 
there be not hereafter ſuch Diviſions, ne ſuch 
verſities of Opinions therein, as has been in Gene 
paſt, whereby hath followed great Coſts and 
Charges to many Perfons. in this Realm: And 
that bath moved me to ſpeak fo far in this Chapter, 
and in divers other Chapters in this prefent Book, 
as I have done: Not intending thereby to give Oc- 
caſion to any. Perſon to withhold his Tithes that « 
of Right ought to be paid, ne to alter the Portion 
therein before accuſtomed; but that (as methink- 
eth) they ought to be chimed by the ſame Title 
28 they ought to be paid, and by none other: And | 
that it may alſo ſomewhat appear that the ſaid | 
Statute of forty-five Edward 3. was well and law- 
fully made, — upon a good reaſonable Conſide- 
ration, and that the fa'd Preſcription is good alſo; 
ſo that no Man was in any Danger of Excom- 
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munication for the making of the ſaid Statute, l 
nor yet is not for the obſerving thereof, ne yet of 
the ſaid Preſcription, as it is noted by ſome Per- ] 
fons that there ſhould be. And thus I commit 
thee unto our Lord, who ever have both thee and. | 


me in his bleſſed keeping everlaſtingly. Amen... 
bs e % . 5 3 4 
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